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ABSTRACT 

 
Every country claiming to be the state law can not be separated from the 

legislation. A natural thing because state law puts the legislation as a guide in 
structuring the state and run it in day-to-day administration. But in law there is a 
gap for the state government to take legal action or to make regulations without 
the authority granted. Gaps arise if the state had to do any legal action or issued a 
regulation whereas no legal basis which it rests. In such a case, the principle 
Freies ermessen or discretion is important as a guide for the government to take 
action. As in the case of judges should not be refused on the grounds there was no 
case law, nor can the government refuse to take action in a precarious state for 
reasons no legal basis. Legal product is the output of discretion in the form of 
regulatory policy (beleidsregels or policy rules). 

While theoretically the government could issue a regulation on the basis of 
discretionary policy, but that does not mean there is no problem in it theoretically 
anyway. The problems that can arise is what if there are parties who feel 
aggrieved by the issuance of a policy rules? If policy rules categorized as 
legislation that can be taken is the path of judicial review to the Supreme Court. 
However, the mainstream of legal thought not categorize regulatory policy as 
legislation. If the policy is not a legislation that, by legislation, there is no path 
that can be taken by those who feel aggrieved by a policy rules. 

Regulatory policies, based on this research, has experienced a shift character. 
The shift is due to the character of the legislation which is often found in 
regulatory policy. Therefore, policy rules need to be defined in a dualistic 
perspective, namely the formal and material, in order to clarify the identification. 
Dualism character to clarify the actual policy rules which can be tested material. 
Although the actual practice of the Supreme Court ever test policy rules, both 
formal policy rules and regulations materially policy. 

Policy rules, based on this research, has experienced a shift character. The 
shift is due to the character of the legislation which is often found in policy rules. 
Therefore, policy rules need to be defined in a dualistic perspective, namely the 
formal and material, in order to clarify the identification. Dualism character to 
clarify the actual policy rules which can be tested material. Although the actual 
practice of the Supreme Court ever test policy rules, both formal policy rules and 
regulations materially policy. 

 
 

Keywords: policy rule, discretion, judicial review 
 
 
 
 
 
 

ADLN Perpustakaan Universitas Airlangga

Tesis Uji Materiil Peraturan Kebijakan dalam Sistem Hukum Indonesia Victor Imanuel W. Nalle




