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ABSTRAK

DIVERSI SEBAGAI ALTERNATIF PENYELESAIAN PERKARA
PIDANA ANAK DALAM PERSPEKTIF BENEFIT PRINCIPLE

Judul disertasi ini adalah Diversi Sebagai Alternatif Penyelesaian Perkara
Anak yang Berkonflik dengan Hukum Dalam Prespektif Benefit Principle, yang
dilakukan melalui penelitian yuridis normatif, dengan menggunakan pendekatan
perundang-undangan (statue approach), pendekatan konseptual (conceptual
approach), pendekatan perbandingan (comparative approach) dan pendekatan
(case approach). Fokus permasalahannya adalah (1) filosofi pengaturan diversi
bagi anak yang berkonflik dengan hukum, (2) benefit principle sebagai
pertimbangan diversi bagi anak yang berkonflik dengan hukum dalam sistem
peradilan pidana anak, dam (3) implementasi diversi anak yang berkonflik dengan
hukum.

Berdasarkan pembahasan filosofi pengaturan disversi terhadap anak yang
berkonflik dengan hukum ditemukan bahwa pendekatan keadilan restorative yang
menggunakan sarana diversi yang menjadi landasan Undang-undang No. 11
Tahun 2012 tentang Sistem Peradilan Pidana Anak telah sesuai dengan nilai
filosofis, politik, kultural, aspek normative Undang-Undang Perlindungan Anak
dan nilai-nilai Pancasila.

Sedangkan benefit principle sebagai pertimbangan diimplementasikannya
diversi melalui analisis ekonomis hukum perlu dijadikan dasar pertimbangan
secara proposional sebagaimana juga dilakukan di Australia (Family Group
Coference), Jepang (Pengadilan Keluarga), dan Cina (Victim Offender
Reconcilitation), dalam setiap tahapan penanganan perkara anak, baik didalam
maupun diluar sistem peradilan pidana anak sesuai dengan kepentingan yang
terbaik bagi anak.

Kata Kunci: Anak Yang Berkonflik Dengan Hukum, Sistem Peradilan
Pidana Anak, Diversi, Restorative Justice, dan Benefit Principle
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ABSTRACT
DIVERSION AS AN ALTERNATIVE SETTLEMENT FOR CHILD
CRIMINAL CASE HAVING CONFLICT WITH LAW IN THE
PERSPECTIVE OF THE BENEFIT PRINCIPLE

Title of dissertation: diversion as an alternative to resolve children criminal
case in perspective of benefit principle with statue approach, conceptual
approach, comparative approach, diversion from several countries and case
approach. Focus of this problem is to address philosophy of diversion for children
who have law conflict, beneficial principle as consideration of diversion for
children who have law conflict in juvenile criminal justice system, implementation
of diversion for children who have law conflict.

Philosophy of diversion arrangement to children who have law conflict
address criminal policy using penal medium in Indonesia in diversion form
contained in international instrument that is child rights convention, Beijing rules,
Riyadh guidelines, Tokyo rules correspond to restorative justice approach in UU
No. 11 year 2012 about criminal justice system does not conflict with philosophy,
politic, and cultural values, normative aspects with Pancasila values as
supporting medium of social and criminal policies and law enforcement in
reforming criminal law.

Benefit principle as diversion consideration with economic approach that
is law be economic tools with by not eliminating elements of justice with basic
elements that is value, utility, and efficiency. Proportional principle consideration
in imposing criminal sanctions through authority of diversion corresponds with
rational choice base.

Law comparison of diversion implementation between Indonesia and other
countries who have characteristic of settling dispute of juvenile criminal with
penal medium is Australia (family group conference), Japan (family court trial),
and china (victim offender reconciliation (VOC)) in each judicial system either
investigation, prosecution, and court establish mediation committee (PMC)
which have characteristic of distinction in implementation, but have similarity in
driving culture of shame, apology, and responsibility of offender, family, and
society.

Keywords: Diversion, Benefit Principle, Family Group Conference, Family
Court Trial, Victim Offender Reconciliation
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