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K A T A  P E N G A N T A R

P u j i  dan s y u k u r  sa y a  p a n j a t k a n  k e p a d a  T u h a n  kare- 

n a  h a n y a  d e n g a n  b e r k a t  dan k a s i h N y a  sa y a  dapat m e n y e l e -  

s a i k a n  s k r i p s i  ini y a n g  m e r u p a k a n  tugas ak h i r  gu n a  men- 

capai g e l a r  s a r j a n a  hukum.

Sa v a  m e n y a d a r i  b a h w a  ta n p a  b a n t u a n  dari b e r b a g a i  

pihak. m u s t a h i l  sk r i p s i  ini dapat sa y a  s e l e s a i k a n  d e n g a n  

baik. U n t u k  itu p a d a  k e s e m p a t a n  ini saya s a m p a i k a n  rasa 

t e r i m a  k a s i h  y a n g  s e b e s a r - b e s a r n y a  kepada:

1. Y a n g  t e r k a s i h  ayah, ibu se r t a  a d i k - a d i k  y a n g  d e n g a n  

tulus b e r k o r b a n  d a n  m e m b e r i k a n  d o r o n g a n  b a i k  m a t e r i i l  

m a u p u n  s p i r i t u i l  s e l a m a  saya m e n u n t u t  ilmu da n  m e n y e -  

l e s a i k a n  sk r i p s i  ini;

2. Y a n g  t e r k a s i h  Ir. C a h y o  P r a y i t n o  y a n g  te l a h  m e m b a n t u  

da n  m e m b e r i k a n  d o r o n g a n  d a l a m  m e n y e 1e s a i k a n  skripsi 

ini ;

3. D e k a n .  p a r a  g u r u  besar, pa r a  do s e n  dan k a r y a w a n  Fa- 

k u l t a s  H u k u m  U n i v e r s i t a s  A i r l a n g g a  y a n g  t e l a h  d e n g a n  

s e p e n u h  hati m e m b e k a l i  b e r b a g a i  p e n g e t a h u a n  da n  me- 

n y e d i a k a n  b e r b a g a i  f a s i l i t a s  s e l a m a  s a y a  kuliah;

4. B a p a k  D j a s a d i n  Sa r a g i h ,  S.H., LLM., y a n g  t e l a h  b e r k e -  

na n  m e n j a d i  d o s e n  p e m b i m b i n g  s e k a l i g u s  p e n g u j i  d a l a m  

m e n y e 1e s a i k a n  sk r i p s i  ini;

5. Ibu M o e r d i a t i ,  S.H., M.S., Ibu Sri H a n d a j a n i ,  S.H.,
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B a p a k  M. Isnaeni. S.H.. M.S.. s e r t a  B a p a k  As i s  Safi- 

oedin. S.H.. s e b a g a i  tim p e n g u j i  y a n g  te l a h  b e r k e n a n  

m e m b e r i k a n  k o r e k s i  t e r h a d a p  s k r i p s i  ini;

6. P i h a k  Pertamina' y a n g  t e l a h  m e m b a n t u  d a l a m  p r o s e s  pe- 

n y e l e s a i a n  skr i p s i  ini;

7. B a p a k  Di d i  A v i a d i  dari L a s m o  Oil y a n g  telah sudi me- 

l u a n g k a n  w a k t u n y a  d a l a m  m e n y e l e s a i k a n  skripsi ini;

3. S a h a b a t - s a h a b a t  saya, L u c y a n a ,  S o e m a’rifa h  H a n d a y a n i  

dan L i l i k  y a n g  te l a h  m e m b e r i k a n  a n d i l n y a  d a l a m  proses 

p e n y e l e s a i a n  s k r i p s i  ini;

9. S e m u a  p i h a k  y a n g  t i d a k  dapat s a y a  s e b u t k a n  satu per- 

satu. y a n g  t e l a h  m e m b a n t u  dan m e m b e r i k a n  d o r o n g a n  

h i n g g a  s e l e s a i n y a  s k r i p s i  ini.

S e l a n j u t n y a ,  sa y a  y a k i n  b a h w a  d a l a m  p e n u l i s a n  

sk r i p s i  ini t i d a k  luput dari k e s a l a h a n  dan k e k u r a n g a n .  

o l e h  k a r e n a  itu k r i t i k  da n  saran dari p e m b a c a  akan sa- 

ngat b e r m a n f a a t .

A k h i r  kata, sa y a  b e r h a r a p  s e m o g a  skripsi ini mem- 

b e r i k a n  m a n f a a t  bagi pembaca.

Surabaya, A g u s t u s  1992

D i a h  Savitri
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B A B  I

P E N D A H U L U A N

1. P e r m a s a l a h a n  : L a t a r  B e l a k a n e  da n  R u m u s a n n v a

P e m b a n g u n a n  I n d o n e s i a  d e w a s a  ini te l a h  memasuki* 

t a h a p - p e l i t a  V. di m a n a  d i h a r a p k a n  d e n g a n  s u k s e s n y a  pe- 

lita V  I n d o n e s i a  dapat m e m a s u k i  p e l i t a  VI sebagai pr o s e s  

tinggal landas u n t u k  m e m a c u  p e m b a n g u n a n  d e n g a n  k e k u a t a n  

sen d i r i  m e n u j u  t e r w u j u d n y a  m a s y a r a k a t  adil da n  m a k m u r  

b e r d a s a r k a n  P a n c a s i l a  sebagai t u j u a n  p e m b a n g u n a n  na s i o -  

n a 1 ki t a .

U n t u k  m e n c a p a i  t u j u a n  p e m b a n g u n a n  n a s i o n a l  rang- 

ka i a n  p r o g r a m  p e m b a n g u n a n  y a n g  m e n y e l u r u h .  t e r a r a h  dan 

t e r p a d u  y a n g  b e r l a n g s u n g  terus m e n e r u s  te l a h  d i s u s u n  dan 

d i t u a n g k a n  d a l a m  G a r i s - g a r i s  B e s a r  H a l u a n  Negara. Sesuai 

d e n g a n  p o l a  u m u m  p e m b a n g u n a n  j a n g k a  p a n j a n g ,  m a k a  pa d a  

p e l i t a  V  d i p r i o r i t a s k a n  p a d a  p e m b a n g u n a n  b i d a n g  e k o n o m i . 

O l e h  k a r e n a  itu s e m u a  p o t e n s i  y a n g  d i m i l i k i  o l e h  b a n g s a  

I n d o n e s i a  h a r u s  d i k e m b a n g k a n , di a n t a r a n y a  a d a l a h  sektor 

m i n y a k  d a n  gas bumi y a n g  m e r u p a k a n  s a l a h  sa t u  modal da- 

sar y a n g  p e n t i n g  u n t u k  t e r c a p a i n y a  p e m b a n g u n a n  y a n g  t e 

lah d i k e m b a n g k a n  lebih dari 100 tahun. Sampai saat ini 

sek t o r  m i n y a k  da n  gas bu m i  m a s i h  b e r p e r a n  s e b a g a i  pe- 

n y u m b a n g  d a n a  p e m b a n g u n a n  y a n g  c u k u p  s u b s t a n s i a l  di sam- 

p i n g  s e k t o r  n o n - m i g a s .

1
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T e n t a n g  p e r a n a n  m i n y a k  dan gas bumi dapat dilihat

T A P  M P R  No. I I / M P R / 1 9 8 3  t e n t a n g  G B H N  ba b  IV Ekonomi. sub

p e r t a m b a n g a n  b a g i a n  C a n t a r a  lain :

M i n y a k  dan gas bumi d a l a m  p e m b a n g u n a n  n a s i o n a l  dewa- 
sa ini m a s i h  b e r p e r a n  b e s a r  b a i k  se b a g a i  s u m b e r  p e 
n e r i m a a n  n e g a r a  m a u p u n  se b a g a i  p e n e r i m a a n  devisa.
O l e h  k a r e n a  itu s e j a l a n  d e n g a n  u p a y a  m e m p e r b e s a r  dan 
m e n g a n e k a r a g a m k a n  s u m b e r  p e n e r i m a a n  n e g a r a  dan d e v i 
sa p e r l u  te r u s  d i u s a h a k a n  p e n i n g k a t a n  k e m a m p u a n  pro- 
duksi m i n y a k  d a n  gas bumi s e r t a  p e n e m u a n  c a d a n g a n  
baru. S e l a n j u t n y a  p e r l u  terus d i u s a h a k a n  p e m a n f a a t a n  
s e b e s a r - b e s a r n y a  m i n y a k  dan gas bumi, b a i k  un t u k  
e k s p o r  m a u - p u n  u n t u k  b a h a n  b a k u  industri dan sumber 
ene r g i  a n t a r a  lain m e l a l u i  k e b i j a k s a n a a n  h a r g a  m i 
n y a k  dan gas bumi y a n g  tepat.

S e j a l a n  d e n g a n  hal di atas, t e p a t l a h  a p a  y a n g  d i k a t a k a n  

o l e h  S u m a r l i n  y a n g  m e n e k a n k a n  b a h w a  p a l i n g  tidak un t u k  

d e k a d e  1 9 9 0 - 2 0 0 0  s e k t o r  m i n y a k  da n  gas bumi m a s i h  tetap 

m e r u p a k a n  ti a n g  p a n c a n g  e k o n o m i  I n d o n e s i a  dan te t a p  akan 

m e n j a d i  s a l a h  s a t u  p e n y a n g g a  u t a m a  k e u a n g a n  n e g a r a . 1

M i n y a k  da n  gas bumi m e r u p a k a n  s u m b e r  k e k a y a a n  al a m  

y a n g  t i d a k  dapat d i p e r b a r u i  (non r e n e w a b l e )  d a n  m e r u p a k a n  

b a h a n  g a l i a n  s t r a t e g i s  y a n g  m e n y a n g k u t  hajat h i d u p  selu- 

ruh b a n g s a  I n d o n e s i a .  O l e h  k a r e n a  itu p e n g u a s a a n n y a  di- 

kuasai o l e h  n e g a r a  s e j a l a n  d e n g a n  Pa s a l  33 ayat 2 dan 

ayat 3 U U D  1945 y a n g  m e r u p a k a n  s a l a h  s a t u  s u m b e r  kebi- 

j a k s a n a a n  p e r m i n y a k a n  n a s i o n a l .  Sesuai d e n g a n  pasal ter- 

sebut di atas d i j a b a r k a n  lebih lanjut d a l a m  U n d a n g - u n -

^Su m a r l i n ,  " S e k t o r  M i g a s  T e t a p  A k a n  B e r p e r a n  
Seb a g a i  S o k o g u r u  E k o n o m i  I n d o n e s i a”, P e r t a m b a n g a n  dan 
E n e r e i . No. 5 T h . 1989, h. 108.
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d a n g  N o m o r  44 P r p  1960 t e n t a n g  p e r t a m b a n g a n  m i n y a k  dan 

gas bumi di m a n a  d a l a m  Pasal 3 d i t e n t u k a n  bahwa:

(1) P e r t a m b a n g a n  m i n y a k  dan gas bumi h a n y a  d i u s a h a k a n  

o l e h  negara;

(2) U s a h a  p e r t a m b a n g a n  m i n y a k  da n  gas bumi d i l a k s a n a k a n  

o l e h  p e r u s a h a a n  n e g a r a  s e m a t a - m a t a .

Seb a g a i  k e l a n j u t a n  dari U U  n o m o r  4 4 / P r p / 1 9 6 0  m a k a  didi- 

r i k a n l a h  P N  P e r t a m i n a  d e n g a n  PP  n o m o r  2 7 / 1 9 6 8  y a n g  kemu- 

di a n  d i g a n t i  d e n g a n  U U  n o m o r  8/1971 t e n t a n g  Per t a m i n a .  

S e l a n j u t n y a  d i k e l u a r k a n  PP n o m o r  2 9 / 1 9 6 9  t e n t a n g  pen y e -  

d i a a n  w i l a y a h  k u a s a  p e r t a m b a n g a n  k e p a d a  P e r t a m i n a ,  di 

m a n a  d a l a m  pa s a l  1 d i k a t a k a n  b a h w a  : ’’Ke p a d a  P e r t a m i n a  

y a n g  d i d i r i k a n  b e r d a s a r k a n  PP n o m o r  2 7 / 1 9 6 8  d i s e d i a k a n  

s e l u r u h  w i l a y a h  k u a s a  p e r t a m b a n g a n  I n d o n e s i a  s e p a n j a n g  

m e n g e n a i  m i n y a k  dan gas bumi". Se s u a i  d e n g a n  Pasal ter- 

sebut di atas, j e l a s l a h  b a h w a  P e r t a m i n a  a d a l a h  sat u - s a ~  

t u n y a  p e r u s a h a a n  n e g a r a  y a n g  b e r h a k  m e l a k u k a n  p e n g u s a -  

ha a n  m i n y a k  da n  gas bumi Indonesia.

S e p e r t i  t e l a h  d i k e m u k a k a n  di a t a s  m i n y a k  da n  gas 

bumi m e r u p a k a n  s u m b e r  a l a m  y a n g  ti d a k  da p a t  d i p e r b a r u i ,  

s e m e n t a r a  di sisi lain k o n s u m s i  b a h a n  b a k a r  m i n y a k  d a l a m  

negeri v o l u m e n y a  s e m a k i n  m e n i n g k a t  s e d a n g k a n  c a d a n g a n  

m i n y a k  bumi I n d o n e s i a  r e l a t i f  t i d a k  b e g i t u  be s a r  lagi, 

pa d a h a l  s u m b e r  e n e r g i  ini m a s i h  sa n g a t  d i a n d a l k a n  d a l a m
7

jangka p e n d e k  da n  m e n e n g a h  u n t u k  m e m p e r o l e h  d e v i s a  dan
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u n t u k  m e m e n u h i  k e b u t u h a n  t r a n s p o r t a s i  da n  industri d a l a m  

negeri, s e h i n g g a  u s a h a - u s a h a  k o n s e r v a s i  m u t l a k  d i p e r l u -  

kan. O l e h  k a r e n a  itu h a r u s  s e l a l u  ada u s a h a  e k s p l o r a s i  

u n t u k  m e n c a r i  s u m b e r - s u m b e r  c a d a n g a n  m i n y a k  dan gas bumi 

ya n g  b a r u  u n t u k  a k h i r n y a  dapat d i e k s p l o i t a s i .

U n t u k  p e n g u s a h a a n  p e t a m b a n g a n  m i n y a k  dan gas bumi 

d i p e r l u k a n  4 s y a r a t  yaitu:

a. a d a n y a  s u m b e r  m i n y a k  dan gas bumi;

b. a d a n y a  m o d a l  y a n g  memadai;

c. a d a n y a  t e k n o l o g i  y a n g  canggih; dan

d. a d a n y a  k e t r a m p i l a n  y a n g  p r o f e s i o n a l .

I n d o n e s i a  s e b a g a i  n e g a r a  b e r k e m b a n g  d a l a m  m e l a k u k a n  p e n g 

u s a h a a n  p e r t a m b a n g a n  m i n y a k  dan gas bumi b e l u m  s e p e n u h n y a  

dapat m e n g a n d a l k a n  k e m a m p u a n  sendiri, o l e h  k a r e n a  itu 

m a s i h  m e m e r l u k a n  k e r j a s a m a  seperti y a n g  d i k e m u k a k a n  d a l a m  

Pasal 6 ayat (1) U U  N o m o r  44 P r p  T a h u n  1960 yaitu:

M e n t e r i  d a p a t  m e n u n j u k  p i h a k  lain se b a g a i  k o n t r a k -  
tor u n t u k  m e l a k s a n a k a n  p e k e r j a a n - p e k e r j a a n  y a n g  b e 
lum at a u  t i d a k  da p a t  d i l a k s a n a k a n  s e n d i r i  o l e h  per- 
us-ahaan n e g a r a  y a n g  b e r s a n g k u t a n  s e l a k u  p e m e g a n g  k u 
asa p e r t a m b a n g a n .

S e c a r a  lebih t e g a s  b e n t u k  k e r j a s a m a  t e r s e b u t  te r d a p a t  

d a l a m  P a s a l  12 a y a t  (1) U n d a n g - u n d a n g  N o m o r  8 T a h u n  1971 

t e n t a n g  P e r t a m i n a  y a i t u  : " P e r u s a h a a n  da p a t  m e n g a d a k a n  

k e r j a s a m a  d e n g a n  p i h a k  lain d a l a m  b e n t u k  p r o d u c t i o n  s h a 

ring". Jadi je l a s  b a h w a  b e n t u k  k e r j a s a m a  y a n g  d i h a r a p k a n  

o l e h  u n d a n g - u n d a n g  d a l a m  r a n g k a  k e r j a s a m a  a n t a r a  Pe r t a -
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m i n a  da n  p e r u s a h a a n  m i n y a k  a s i n g  di b i d a n g  m i n y a k  dan 

gas bumi a d a l a h  d a l a m  b e n t u k  p e r j a n j i a n  bagi hasil.

T e n t a n g  p e r j a n j i a n  bagi hasil d a l a m  l a p a n g a n  per- 

m i n y a k a n  ini t i d a k  d i a t u r  d a l a m  B u k u  III K U H P e r d a t a  (BW), 

tetapi m e r u p a k a n  p e n g e m b a n g a n  dari l e m b a g a  bagi hasil 

m e n u r u t  h u k u m  adat.

P e r j a n j i a n  bagi hasil sa m p a i  saat ini m e m e g a n g  

p e r a n a n  p e n t i n g  d a l a m  e k s p l o r a s i  m i n y a k  dan gas bumi 

I n d o n e s i a  s e r t a  d a l a m  p e n y e d i a a n  b a h a n  b a k a r  m i n y a k  d a 

lam neg e r i .  K e b e r a d a a n  l e m b a g a  p e r j a n j i a n  bagi hasil 

ya n g  d i c i p t a k a n  o l e h  p u t r a  I n d o n e s i a  t e l a h  b a n y a k  di i k u -  

ti o l e h  n e g a r a - n e g a r a  p e n g h a s i l  m i n y a k  lainnya. B a h k a n  

b a r u - b a r u  ini d a l a m  p e r s e t u j u a n  y a n g  d i t a n d a t a n g a n i  an- 

tara p e m e r i n t a h  I n d o n e s i a  da n  A u s t r a l i a  s e h u b u n g a n  de- 

ng a n  c e l a h  Timor, m e n g e n a i  e k s p l o r a s i  da n  e k s p l o i t a s i  

dari m i n y a k  dan gas bumi y a n g  a d a  di d a l a m n y a  d i l a k u k a n  

d e n g a n  s i s t e m  P e r j a n j i a n  bagi h a s i l . ^

P e r j a n j i a n  bagi hasil terjadi a n t a r a  P e r t a m i n a  

se b a g a i  p e m e g a n g  k u a s a  p e r t a m b a n g a n  d e n g a n  p e r u s a h a a n  

m i n y a k  a s i n g  s e b a g a i  k o n t r a k t o r .  P e r j a n j i a n  bagi hasil

m e r u p a k a n  k o n t r a k  i n t e r n a s i o n a l  k a r e n a  a d a n y a  u n s u r  a s i n g  
i

f o r e i g n  ele m e n t ) .  K a r e n a  a d a n y a  un s u r  a s i n g  ini m a k a

2 " P e n j e l a s a n  M e n g e n a i  C e l a h  Tim o r " ,  P e r t a m b a n g a n  
dan E n e r e i . No. 5 - 6 / 1 9 8 9 ,  h. 55.
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p e r j a n j i a n  bagi hasil m e r u p a k a n  p e r s o a l a n  H u k u m  P e r d a t a  

I n t e r n a s  i o n a l .

P e n g e r t i a n  H u k u m  P e r d a t a  I n t e r n a s i o n a l  m e n u r u t

S u d a r g o  G a u t a m a  a d a l a h  seb a g a i  b e r i k u t  :

H u k u m  P e r d a t a  I n t e r n a s i o n a l  a d a l a h  k e s e l u r u h a n  per- 
a t u r a n  dan k e p u t u s a n  h u k u m  y a n g  m e n u n j u k k a n  stesel 
h u k u m  m a n a k a h  y a n g  b e r l a k u  a t a u  a p a k a h  ya n g  m e r u p a 
kan h u b u n g a n  hukum, jika h u b u n g a n  h u k u m  da n  p e r i s -  
t i w a - p e r i s t i w a  a n t a r a  w a r g a  n e g a r a  p a d a  s u a t u  w a k t u  
t e r t e n t u  m e n u n j u k k a n  titik p e r t a l i a n  d e n g a n  stelsel 
dan k a i d a h  h u k u m  dari dua a t a u  lebih n e g a r a  ya n g  
b e r b e d a  d a l a m  1 i n g k u n g a n - 1 i n g k u n g a n  kuasa, tempat 

p r i b a d i  dan s o a l - s o a l . ^

C h e s i r e  di d a l a m  b u k u n y a  "Privat I n t e r n a t i o n a l  

Law" m e m b e r i k a n  d e f i n i s i  HPI sebagai b e r i k u t  : ’’That 

part of E n g l i s h  law k n o w n  as p r i v a t e  i n t e r n a t i o n a l  law 

co m e s  into o p e r a t i o n ,  w h e n e v e r  the court is s e i s e d  of a 

suit that c o n t a i n s  a f o r e i g n  e l e m e n t " . 4

Da r i  b e b e r a p a  p e n g e r t i a n  di atas t e r l i h a t  b a h w a  

p a d a  d a s a r n y a  p e n d a p a t  p a r a  s a r j a n a  ter s e b u t  m e m i l i k i  

k e s a m a a n .  P e r s a m a a n  y a n g  dapat d i l i h a t  y a i t u  b a h w a  H u k u m  

P e r d a t a  I n t e r n a s i o n a l  a d a l a h  k a i d a h  h u k u m  ya n g  m e n g a t u r  

h u b u n g a n  h u k u m  p e r d a t a  a n t a r a  w a r g a  n e g a r a / b a d a n  h u k u m  

y a n g  turiduk p a d a  h u k u m  n a s i o n a l  y a n g  be r b e d a .  D e n g a n  ka- 

ta Iain H u k u m  P e r d a t a  I n t e r n a s i o n a l  m e n g a t u r  h u b u n g a n

^ S u d a r g o  G a u t a m a ,  P e n g a n t a r  H u k u m  P e r d a t a  
I n t e r n a s i o n a l  I n d o n e s i a . Cet. V, B i n a c i p t a ,  Ba n d u n g ,  
1985 ( s e l a n j u t n y a  d i s i n g k a t  S u d a r g o  G a u t a m a  I), h. 21.

4 D j a s a d i n  Sa r a g i h ,  D a s a r - d a s a r  H u k u m  P e r d a t a  
I n t e r n a s  i o n a l . A l u m n i ,  B a n d u n g ,  1974, h. 2.
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h u k u m  p e r d a t a  y a n g  m e n g a n d u n g  u n s u r  a s i n g  (fo r e i g n  e l e 

ment ) .

P e r j a n j i a n  bagi hasil a n t a r a  P e r t a m i n a  dan kon- 

tr a k t o r  m i n y a k  a s i n g  m e r u p a k a n  p e r j a n j i a n  y a n g  b e r s i f a t  

i n t e r n a s i o n a l . Di d a l a m  k o n t r a k  t e r s e b u t  ha r u s  t e r c e r m i n  

a d a n y a  s u a t u  p r o s e s  a l i h  t e k n o l o g i  di m a n a  i m p l e m i e n t a -  

s i n y a  ad a  p a d a  k e w a j i b a n  k o n t r a k t o r  u n t u k  m e m p e r k e r j a k a n  

t e n a g a  I n d o n e s i a  y a n g  k u a l i f i k a s i n y a  d i s e t u j u i  k o n t r a k 

tor dan P e r t a m i n a  di m a n a  s e t e l a h  taraf p r o d u k s i  ek o n o -  

mis d i m u l a i ,  k o n t r a k t o r  d i w a j i b k a n  m e n d i d i k  d a n  m e l a t i h  

te n a g a  t e r s e b u t .  Hal ini b e r k a i t a n  erat d e n g a n  s a l a h  sa- 

tu k e t e n t u a n  di d a l a m  K o n t r a k  Ba g i  Ha s i l  b a h w a  m a n a j e m e n  

op e r a s i  b e r a d a  di t a n g a n  P e r t a m i n a .  Hal ini m e m u n g k i n k a n  

P e r t a m i n a  m e l a k u k a n  p e n g a w a s a n  da n  k o o r d i n a s i  agar im

p l e m e n t  as inya s e n a n t i a s a  s e j a l a n  d e n g a n  d i n a m i k a  kepen- 

ti n g a n  I n d o n e s i a  k h u s u s n y a  d a l a m  p e n i n g k a t a n  p a r t i s i p a s i  

n a s i o n a l  d a n  t er s e  i e n g g a r a n y a  a l i h  t eknologi.*’

Ak a n  te t a p i  pa d a  d a s a r n y a  a n t a r a  teori dan k e n y a -  

taan di l a p a n g a n  te r d a p a t  p e r b e d a a n  y a n g  p e r l u  d i c a r i k a n  

p e m e c a h a n n y a . D e n g a n  d e m i k i a n  k e g i a t a n  d a l a m  r a n g k a  K o n 

trak B a g i  H a s i l  da p a t  m e n j a d i  r a n g k a i a n  k e g i a t a n  b e r s a m a  

(usaha b e r s a m a )  d e n g a n  k e t e n t u a n  d a n  t u j u a n  y a n g  k o n s i s -

^ P e r t a m i n a ,  25 T a h u n  P e r t a m i n a . Jakarta, 
D e s e m b e r ,  1982, ( s e l a n j u t n y a  d i s i n g k a t  P e r t a m i n a  I), h. 
53.
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ten. tetapi s a m a  se k a l i  ti d a k  m e n u t u p  diri t e r h a d a p  di- 

n a m i k a  kepenti.ngan n a s i o n a l  dan g e j o l a k  y a n g  b e r s i f a t  

g l o b a l .

P e r j a n j i a n  B a g i  Hasil a n t a r a  P e r t a m i n a  d a n  kon- 

t r a k t o r  a s i n g  s e b a g a i  s u a t u  p e r j a n j i a n  i n t e r n a s i o n a l  me- 

m i l i k i  b a n y a k  a s p e k  di d a l a m n y a .  A n t a r a  lain a p a b i l a  

te r j a d i  sen g k e t a ,  h u k u m  m a n a k a h  y a n g  b e r l a k u  u n t u k  suatu 

p e r j a n j i a n  y a n g  b e r s i f a t  i n t e r n a s i o n a l ?  P a d a  p e r j a n j i a n  

i n t e r n a s i o n a l  hal itu s e l a l u  m e n j a d i  p e r s o a l a n ,  yaitu, 

.hukum m a n a  y a n g  b e r l a k u ,  d a l a m  hal ini h u k u m  dari pi h a k  

k o n t r a k t o r  a s i n g  at a u  h u k u m  dari p i h a k  I n d o n e s i a  atau 

su a t u  h u k u m  lain y a n g  m e n g a t u r  p e r j a n j i a n  i n t e r n a s i o n a l  

ini? U n t u k  m e n j a w a b  hal tersebut, m a k a  p a r a  p i h a k  di d a 

lam p e r j a n j i a n  t e r s e b u t  m e n g a d a k a n  p i l i h a n  hukum.

P i l i h a n  h u k u m  a d a l a h  o t o n o m i  atau k e b e b a s a n  pa r a  

p i h a k  u n t u k  m e n e n t u k a n  s e n d i r i  h u k u m  y a n g  m e r e k a  ke h e n -  

d a k i . 6 S e j a k  s e m u l a  o r a n g  t e l a h  s e p a k a t  b a h w a  h u k u m  ya n g  

b e r l a k u  u n t u k  p e r j a n j i a n  i n t e r n a s i o n a l  a d a l a h  h u k u m  yang 

d i p i l i h  o l e h  p a r a  p i h a k  sendiri, k a r e n a  h u k u m  p e r j a n j i a n  

m e m b e r i k a n  k e b e b a s a n  k e p a d a  s e t i a p  p i h a k  u n t u k  m e n e n t u 

ka n  s e n d i r i  h u k u m  y a n g  b e r l a k u  bagi p e r j a n j i a n  y a n g  di- 

b u a t n y a .  P e n d a p a t  ini te l a h  d i t e r i m a  s e c a r a  luas ol e h  

a h l i - a h l i  H u k u m  P e r d a t a  I n t e r n a s i o n a l  di s e l u r u h  d u n i a

^ S u d a r g o  G a u t a m a  I, o p . c i t . . h. 35.
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t e r m a s u k  Ind o n e s i a .  P i l i h a n  h u k u m  sangat p e n t i n g  bagi 

p e r j a n j i a n  y a n g  b e r s i f a t  i n t e r n a s i o a n 1. b e r k a i t a n  d e n g a n  

h u k u m  m a n a  y a n g  b e r l a k u  u n t u k  p e r j a n j i a n  t e r s e b u t  agar 

ti d a k  terjadi k e s u l i t a n  a p a b i l a  te r j a d i  s e n g k e t a  d i k e m u -  

d i a n  hari. P i l i h a n  h u k u m  h a r u s  d i c a n t u m k a n  d a l a m  k o n t r a k  

y a n g  d i b u a t  u n t u k  m e n g h i n d a r i  k e s u l i t a n  a p a b i l a  terjadi 

sengketa.

P a d a  d a s a r n y a  su a t u  k o n t r a k  i n t e r n a s i o n a l  tidak 

d i l a k s a n k a n  s e b e b a s - b e b a s n y a  o l e h  k a r e n a  m a s i h  terdapat 

h a l - h a l  y a n g  t i d a k  d i p e r k e n a n k a n  bagi p a r a  p i h a k  d a l a m  

me 1a k s a n a k a n  p i l i h a n  hukum. Hal ini b e r a r t i  b a h w a  ada 

b a t a s a n  bagi p a r a  p i h a k  u n t u k  m e m i l i h  h u k u m  y a n g  b e r l a 

ku d a l a m  p e r j a n j i a n  i n t e r n a s i n a l  yaitu:

a. p i l i h a n  h u k u m  ti d a k  b o l e h  m e l a n g g a r  k e t e r t i b a n  

umum;

b. p i l i h a n  h u k u m  ti d a k  b o l e h  m e n j a d i  p e n y e 1u n d u p a n  

hukum;

c. p i l i h a n  h u k u m  h a n y a  m u n g k i n  d i b i d a n g  h u k u m  k o n 

trak d e n g a n  p e n g e c u a l i a n  t i d a k  b o l e h  m e n g e n a i  

h u k u m  k o n t r a k  kerja;

d. p i l i h a n  h u k u m  t i d a k  b o l e h  m e n g e n a i  k e t e n t u a n - k e -  

t e n t u a n  p e r d a t a  d e n g a n  sifat p u b l i k . 7

^ S u d a r g o  G a u t a m a ,  K o n t r a k  D a s a n g  I n t e r n a s i o n a l . 
A l u m n i ,  B a n d u n g ,  1983, ( S e l a n j u t n y a  D i s i n g k a t  S u d a r g o  
G a u t a m a  II), h. 16.

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



10

Dari hal di a t a s  dapat d i l i h a t  b a h w a  p i l i h a n  h u k u m  tidak 

d i p e r k e n a n k a n  t e r h a d a p  su a t u  b i d a n g  di m a n a  p e m e r i n t a h  

t e l a h  m e n e t a p k a n  su a t u  p e r a t u r a n  k h u s u s  y a n g  b e r s i f a t  

sosial e k o n o m i s .

P e r j a n j i a n  Bagi Hasil a n t a r a  P e r t a m i n a  d a n  kon- 

t r a k t o r  a s i n g  s e b a g a i  s a l a h  sa t u  b e n t u k  k o n t r a k  inter- 

n a s i o n a l  di d a l a m n y a  m e m i l i k i  s a l a h  s a t u  ciri p e r j a n j i a n  

i n t e r n a s i o n a l , yaitu, d a l a m  hal s e n g k e t a  b i a s a n y a  di s e -  

l e s a i k a n  di luar p e n g a d i l a n  m e l a l u i  s u a t u  b a d a n  a r b i t r a -  

se. A r b i t r a s e  a d a l a h  b a d a n  p e r a d i l a n  di luar l i n g k u n g a n  

p e r a d i l a n  u m u m  y a n g  di k e n a l  k h u s u s  d a l a m  d u n i a  p e r u s a h a 

an. A r b i t r a s e  a d a l a h  p e r a d i l a n  y a n g  d i p i l i h  dan d i t e n t u -  

k a n  se n d i r i  o l e h  p i h a k - p i h a k  y a n g  b e r s e n g k e t a  s e c a r a  su- 

k a r e l a . 8 A r b r i t a s e  a d a l a h  p e n y e l e s a i a n  at a u  p e m u t u s a n  

s e n g k e t a  o l e h  p a r a  a r b r i t a t o r  y a n g  b e r d a s a r k a n  p e r s e t u -  

juan p a r a  p i h a k  b a h w a  m e r e k a  a k a n  t u n d u k  k e p a d a  at a u  

m e n t a a t i  k e p u t u s a n  y a n g  d i b e r i k a n  o l e h  p a r a  a r b r i t a t o r  

y a n g  m e r e k a  p i l i h  t e r s e b u t . ^

P e n y e l e s a i a n  s e n g k e t a  m e l a l u i  l e m b a g a  a r b r i t a s e  

c e n d e r u n g  d i p i l i h  o l e h  p a r a  p i h a k  y a n g  t e r l i b a t  di d a l a m  

k o n t r a k  i n t e r n a s i o n a l  a t a u  k o n t r a k - k o n t r a k  y a n g  b e r n i l a i

® A b d u l k a d i r  M u h a m a d ,  H u k u m  P e r u s a h a a n  I n d o n e s i a , 
C i t r a  A d i t y a  Bak t i ,  B a n d u n g ,  1991, h. 226.

^R. Sub e k t i ,  A r b r i t a s e  P e r d a e a n e a n . B i n a c i p t a ,  
B a n d u n g ,  1979, h. 1.
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b e s a r  d i b a n d i n g k a n  p e n y e l e s a i a n  m e l a l u i  p e n g a d i l a n  b i a s a  

d i s e b a b k a n  p e r t i m b a n g a n  b a h w a  p e n y e l e s a i a n  m e l a l u i  arbi- 

trase lebih cepat da n  murah. b e r s i f a t  r a h a s i a  dan di- 

h i n d a r k a n  dari p u b l i s i t a s ,  t i d a k  b a n y a k  f o r m a l i t a s .

Hal ini b a n y a k  dilaktikan ol e h  p a r a  p e n g u s a h a  a s i n g  y a n g  

m e n g a d a k a n  p e r j a n j i a n  d e n g a n  p i h a k  I n d o n e s i a  d e n g a n  m e -  

m i n t a  di d a l a m  p e r j a n j i a n  y a n g  m e r e k a  a d a k a n  agar d i c a n -  

tu m k a n  a r b i t r a s e  i n t e r n a s i o n a l  u n t u k  p e n y e l e s a i a n  s e n g 

keta.

D e n g a n  b e r l a n d a s k a n  p a d a  latar b e l a k a n g  di atas 

m a k a  a k a n  timbul b e b e r a p a  p e r m a s a l a h a n  y a n g  b e r k a i t a n  

d e n g a n  p e n g u s a h a a n  m i n y a k  di I n d o n e s i a  d a l a m  b e n t u k  P e r 

j a n j i a n  B a g i  H a s i l  y a n g  dapat d i r u m u s k a n  seb a g a i  ber- 

i k u t :

a. b a g a i m a n a k a h  p e n g a t u r a n  dan p e n g u s a h a a n  m i n y a k  di 

I n d o n e s i a  s e h i n g g a  m e m b e r i k a n  s u a t u  hasil y a n g  o p t i 

ma 1 ?

b. s e j a u h  m a n a  P e j a n j i a n  Bagi Ha s i l  m e m b e r i k a n  hasil 

bagi d u n i a  p e r m i n y a k a n  di I n d o n e s i a  b e r k a i t a n  d e n g a n  

p r i n s i p  a l i h  t e k n o l o g i  di d a l a m  k o n t r a k  t e r s e b u t ?

c. a p a b i l a  ter j a d i  s e n g k e t a  a n t a r a  P e r t a m i n a  dan p i h a k  

k o n t r a k t o r  asing, b a g a i m a n a k a h  p e n y e l e s a i a n  s e n g k e t a  

t e r s e b u t  ?

11

l ^ S u d a r g o  G a u t a m a  II, o p . c i t . , h. 35.
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2. P e n i e l a s a n  Judul

Judul s k r i p s i  ini a d a l a h  " P e r j a n j i a n  Bagi Hasil 

A n t a r a  P e r t a m i n a  d a n  P e r u s a h a a n  M i n y a k  A s i n g  di I n d o 

n e s i a  D i t i n j a u  da r i  Su d u t  H u k u m  P e r d a t a  I n t e r n a s i o n a l " .

P e n g e r t i a n  bagi hasil m e n u r u t  K a m u s  B e s a r  B a h a s a  I n d o 

ne s i a  a d a l a h  p e m b a g i a n  hasil p e r t a n i a n  a n t a r a  p e m i l i k  

tanah dan p e n g g a r a p . 1 * P e n g e r t i a n  t e r s e b u t  sesuai d e n g a n  

p e n g e r t i a n  bagi hasil m e n u r u t  lembaga h u k u m  adat. P e r 

janjian Bagi Ha s i l  m e r u p a k a n  s a t u - s a t u n y a  b e n t u k  ker j a -  

sama y a n g  d i t a w a r k a n  k e p a d a  k o n t r a k t o r  a s i n g  d a l a m  bi- 

dang p e r m i n y a k a n .  P e r j a n j i a n  ini m e r u p a k a n  p e n g e m b a n g a n  

lem b a g a  bagi hasil m e n u r u t  h u k u m  adat. Ji k a  bagi hasil 

men u r u t  h u k u m  adat di l a p a n g a n  p e r t a n a h a n ,  m a k a  P e r j a n 

jian Ba g i  Ha s i l  a d a l a h  bagi hasil d a l a m  b i d a n g  p e r m i 

nyakan. K e d u a n y a  m e m i l i k i  p r i n s i p  y a n g  sama, yaitu, p e m 

b a g i a n  k e u n t u n g a n  t i d a k  d i d a s a r k a n  a t a s  hasil p e n j u a l a n  

pr o d u k s i  tapi atas hasil p r o d u k s i .  D e m i k i a n  juga m e n g e 

nai b i a y a  o p e r a s i  k e d u a n y a  m e m i l i k i  p r i n s i p  ya n g  sama 

b a h w a  b i a y a  o p e r a s i  d i t a n g g u n g  o l e h  p e n g g a r a p / k o n t r a k -  

tor. P e r s a m a a n  lain a d a l a h  b i a y a  o p e r a s i  y a n g  t e l a h  di- 

k e l u a r k a n  o l e h  p e n g g a r a p / k o n t r a k o r  a k a n  di g a n t i  d a l a m  

b e n t u k  n a t u r a  y a i t u  p a d i / m i n y a k .

12

l ^ D e p a r t e m e n  P e n d i d i k a n  d a n  K e b u d a y a a n ,  K a m u s  
B e s a r  B a h a s a  I n d o n e s i a . Cet. II, B a l a i  Pu s t a k a ,  Jakarta, 
1989, h. 64.

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



13

D a l a m  P e r j a n j i a n  Bagi Ha s i l  a n t a r a  P e r t a m i n a  dan 

p i h a k  k o n t r a k t o r  a s i n g  h a r u s  t e r d a p a t  s u a t u  a l i h  tekno- 

logi k a r e n a  p a d a  d a s a r n y a  p e n g e l o l a a n  d e n g a n  s i s t e m  P e r 

j a n j i a n  Ba g i  Ha s i l  a d a l a h  s e g a l a  k e g i a t a n  y a n g  d i l a k u k a n  

s e n d i r i  o l e h  p e r u s a h a a n  m u l t i n a s i o n a l  d e n g a n  m e m a k a i  te- 

n a g a  a s i n g  d a n  t e n a g a  Indonesia. Di sini s e g a l a  s e s u a t u  

y a n g  d i l a k u k a n  o l e h  p i h a k  k o n t r a k t o r  a s i n g  a d a l a h  atas 

p e r s e t u j u a n  P e r t a m i n a  s e l a k u  p e m e g a n g  m a n a j e m e n .  Hal ini 

p e n t i n g  d a l a m  k o n t e k s  al i h  t e k n o l o g i  di m a n a  d i h a r a p k a n  

I n d o n e s i a  m e n j a d i  d o m i n a n  d a l a m  p e n y e d i a a n  d a n a  dan men- 

j a d i k a n  t e n a g a  ahli I n d o n e s i a  m e m p u n y a i  k u a l i t a s  "inter- 

nas i o n a 1 s t af " . 1 ̂

P e r j a n j i a n  Bagi Ha s i l  y a n g  d i l a k u k a n  a n t a r a  P e r 

ta m i n a  da n  p e r u s a h a a n  m i n y a k  a s i n g  m e n g a n d u n g  u n s u r  

a s i n g  s e h i n g g a  m e r u p a k a n  p e r s o a l a n  H u k u m  P e r d a t a  Inter- 

nas i o n a 1.

3. A l a s a n  P e m i l i h a n  Judul

M i n y a k  dan gas b u m i  s e b a g a i  s a l a h  sa t u  m o d a l  p e m 

b a n g u n a n  sa m p a i  saat ini m a s i h  m e m e g a n g  p e r a n a n  p e n t i n g  

d a l a m  p e m b a n g u n a n  t e r u t a m a  d a l a m  p e n e r i m a a n  d e v i s a  di

^ P e r t a m i n a ,  P e r t a m i n a  On  Th e  M o v e , Jak a r t a ,  
D e s e m b e r ,  1990 ( s e l a n j u t n y a  d i s i n g k a t  P e r t a m i n a  II), h. 
61.
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s a m p i n g  se k t o r  no n  migas.. K e b e r a d a a n  m i n y a k  da n  gas bumi 

seb a g a i  sumber a l a m  y a n g  t i d a k  dapat d i p e r b a r u i  dan d e 

n g a n  s e m a k i n  m e n i p i s n y a  c a d a n g a n  m i n y a k  bumi m e n g h a r u s -  

kan k i t a  m e n g a d a k a n  u s a h a  e k s p l o r a s i .  U n t u k  u s a h a  ter- 

sebut d i p e r l u k a n  k e r j a s a m a  a n t a r a  I n d o n e s i a  d a l a m  hal 

ini d i w a k i l i  o l e h  P e r t a m i n a  dan p e r u s a h a a n  m i n y a k  as i n g  

ak i b a t  k u r a n g  m e m a d a i n y a  k e m a m p u a n  y a n g  d i m i l i k i  oleh 

Ind o n e s i a .  Ag a r  k e r j a s a m a  ter s e b u t  m e m b e r i k a n  s u a t u  ni- 

lai lebih dan k e u n t u n g a n  bagi p i h a k  I n d o n e s i a  s e r t a  m e m 

b e r i k a n  s u a t u  k e p a s t i a n  h u k u m  m a k a  k e r j a s a m a  tersebut 

d i a t u r  d a l a m  k o n t r a k  bagi hasil.

D a l a m  K o n t r a k  Bagi Hasil t e r d a p a t  b a n y a k  p e r m a s a -  

lahan a n t a r a  lain m a s a l a h  h a k  da n  k e w a j i b a n  p a r a  pihak 

y a n g  t e r k a d a n g  b i l a  s a l a h  satu ti d a k  d i p e n u h i  dapat me- 

n i m b u l k a n  sengketa. S e l a i n  itu m a s a l a h  lain y a n g  dapat 

timbul a d a l a h  d a l a m  b i d a n g  a l i h  t e k n o l o g i  di m a n a  k a d a n g  

t e r d a p a t  p i h a k  a s i n g  y a n g  e n g g a n  u n t u k  m e l a k u k a n  alih'N
\

t e k n o l o g i  k a r e n a  m e m a n g  t e k n o l o g i  b e r n i l a i  ma h a l *  m e r e k a  

lebih s e n a n g  d i k e n a k a n  sanksi d a l a m  b e n t u k  d e n d a  seh i n g -  

ga hal itu m e n y u l i t k a n  b a g i  p i h a k  I n d o n e s i a .  O l e h  k a r e n a  

itu d i p e r l u k a n  u p a y a  p e m e c a h a n  ag a r  hal itu t i d a k  terja- 

d i . l ^  s e l a i n  itu K o n t r a k  Bagi Ha s i l  s e b a g a i  s a l a h  satu

l ^ W a w a n c a r a  d e n g a n  Ir. L u k i t o  Rio, ARI. I. Prod. 
West, Jakarta, 22 A g u s t u s  1991.
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p e r s o a l a n  H u k u m  P e r d a t a  I n t e r n a s i o n a l  m e m i l i k i  b e b e r a p a  

p e r s o a l a n  y a n g  m e n a r i k  u n t u k  dika-ji se b a g a i  da s a r  pemi- 

k i r a n  ba g i  p e r k e m b a n g a n  d u n i a  p e r m i n y a k a n  di Indonesia.

K a r e n a  m e l i h a t  a d a n y a  b e b e r a p a  p e r m a s a l a h a n  di 

at a s  m a k a  saya m e m i l i h  judui tersebut.

4. T u i u a n  P e n u l i s a n

T u j u a n  p e n u l i s a n  s k r i p s i  ini adalah:

a. u n t u k  m e m e n u h i  p e r s y a r a t a n  k u r i k u l u m  dari U n i v e r s i t a s  

A i r l a n g g a  k h u s u s n y a  F a k u l t a s  H u k u m  g u n a  m e m p e r o l e h  * 

g e l a r  S a r j a n a  Hukum;

b. u n t u k  m e n g e t a h u i  lebih d a l a m  t e n t a n g  k o n t r a k  bagi 

h a s i l  d a n  p e r m a s a l a h a n  y a n g  a d a  di dalamnya;

c. U n t u k  m e n a m b a h  p e r b e n d a h a r a a n  l i t e r a t u r  hukum, k h u s u s 

ny a  b i d a n g  H u k u m  P e r d a t a  I n t e r n a s i o n a l ,  s e h i n g g a  di- 

h a r a p k a n  b e r m a n f a a t  bagi p e m b a c a n y a .

5. M e t o d o l o g i
•r t

a. P e n d e k a t a n  M a s a l a h

U n t u k  m e n d a p a t  k e j e l a s a n  t e r h a d a p  p e r m a s a l a h a n  

y a n g  m e n j a d i  p e m b a h a s a n  d a l a m  s k r i p s i  ini, m a k a  saya 

a k a n  m e m b a h a s  p e r m a s a l a h a n  t e r s e b u t  lewat p e n d e k a t a n  

k o m p a r a t i f ,  yaitu, d e n g a n  m e m b a n d i n g k a n  a n t a r a  m a s a l a h  

y u r i d i s n y a  at a u  t e o r i n y a  d e n g a n  m a s a l a h  s o s i o l o g i s n y a  

a t a u  praktfeknya. U n t u k  lebih j e l a s n y a  ak a n  saya* u r a i k a n
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sebagai b e r i k u t :

P e n d e k a t a n  yu r i d i s ,  yaitu, d e n g a n  m e l i h a t  pada 

a s p e k  h u k u m n y a .  Hal ini dapat d i p e r o l e h  m e l a l u i  litera- 

tur. p e n d a p a t  p a r a  s a r j a n a  dan k e t e n t u a n  p e r u n d a n g a n  

y a n g  b e r l a k u  y a n g  b e r h u b u n g a n  d e n g a n  p e r m a s a l a h a n  di 

atas.

S e d a n g k a n  p e n d e k a t a n  s o s i o l o g i s  d e n g a n  m e l i h a t  

k e n y a t a a n  y a n g  a d a  d a l a m  p r a k t e k  s e h a r i - h a r i . D a l a m  hal 

ini d i t e m p u h  m e l a l u i  p e n e l i t i a n  l a p a n g a n  u n t u k  m e n c a r i  

da t a  y a n g  o b j e k t i f  d e n g a n  cara o b s e r v a s i  da n  k o m u n i k a s i  

l a n g s u n g  d e n g a n  p i h a k  ya n g  te r l i b a t  d a l a m  k o n t r a k  t e r 

sebut .

b. S u m b e r  D a t a

D a l a m  m e l e n g k a p i  b a h a n  p e n u l i s a n  sk r i p s i  ini, saya 

lebih b a n y a k  m e m a k a i  da t a  p r i m e r  d a r i p a d a  d a t a  sekunder. 

D a t a  p r i m e r  a d a l a h  d a t a  y a n g  d i p e r o l e h  dari p e n e l i t i a n  

langsung, s e d a n g  d a t a  s e k u n d e r  a d a l a h  da t a  y a n g  di d a p a t  

dari h a s i l  p e n e l i t i a n  o r a n g  lain, y a n g  a d a  d a l a m  lite- 

ratur, m a j a l a h  a t a u  m e d i a  lain.

c. P r o s e d u r  P e n g u m p u l a n  dan P e n g o l a h a n  D a t a

P e n g u m p u l a n  d a t a  y a n g  d i p e r o l e h  dan d i p a k a i  d a l a m  

p e n u l i s a n  ini a d a l a h  d e n g a n  m e l i h a t  p a d a  hasil p e n e l i t i 

an l a p a n g a n  dan studi l i t e r a t u r  s e h i n g g a  da p a t  d i t e m u k a n  

f a k t a  y a n g  o b j e k t i f .  D a t a  t e r s e b u t  k e m u d i a n  d i k e l o m p o k -  

kan s e s u a i  d e n g a n  m a s a l a h  y a n g  a k a n  dib a h a s ,  y a n g  selan-
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j u t n y a  d i s u s u n  s e c a r a  s i s t e m a t i s  d e n g a n  me m a k a i  m e t o d e  

k o m p a r a t i f  y u r i d i s  s o s i o l o g i s ,  m e t o d e  d e d u k s i - i n d u k s i  

s e h i n g g a  dapat d i p e r o l e h  d a t a  y a n g  dapat d i p e r t a n g g u n g -  

j a w a b k a n  k e b e n a r a n n y a .

d . Ana 1 i s i s Dat a

D a t a  y a n g  t e l a h  t e r s u s u n  s e c a r a  s i s t e m a t i s  t e r s e 

but k e m u d i a n  d i a n a l i s a  s e c a r a  y u r i d i s  analitis, d e n g a n  

m e n g a d a k a n  m e t o d e  d e d u k s i - i n d u k s i .  M e t o d e  de d u k s i  a d a l a h  

m e t o d e  y a n g  d i t a r i k  dari su a t u  hal y a n g  b e r s i f a t  umum. 

k e m u d i a n  d i a n a l i s a  dan d i t a r i k  su a t u  k e s i m p u l a n  y a n g  

b e r s i f a t  k h u s u s  y a n g  ada h u b u n g a n n y a  d e n g a n  K o n t r a k  Bagi 

Hasil. S e d a n g  m e t o d e  induksi a d a l a h  m e t o d e  y a n g  diambil 

dari h a l - h a l  y a n g  b e r s i f a t  khusus, k e m u d i a n  d i t a r i k  k e 

s i m p u l a n  y a n g  b e r s i f a t  umum.

6. P e r t a n g g u n e i a w a b a n  S i s t e m a t i k a

S i s t e m a t i k a  s k r i p s i  ini d i s u s u n  s e d e m i k i a n  rupa 

s e h i n g g a  dapat d i p e r o l e h  su a t u  g a m b a r a n  y a n g  jelas t e n 

tang p o k o k  p e r m a s a l a h a n  y a n g  d i p a p a r k a n  d a l a m  skripsi 

ini. U n t u k  itu s k r i p s i  a k a n  d i b a g i  d a l a m  lima bab.

B a b  I b e r i s i  P e n d a h u l u a n  y a n g  terdiri dari e n a m  

sub bab. K e e n a m  su b  b a b  itu a d a l a h  t e n t a n g  latar bela- 

k a n g  p e r m a s a l a h a n  d a n  r u m u s a n n y a .  p e n j e l a s a n  judul, ala- 

san p e m i l i h a n  judul, t u j u a n  p e n u l i s a n ,  m e t o d o l o g i  serta 

p e r t a n g g u n g j a w a b a n  s i s t e m a t i k a .  D e n g a n  m e n g e t a h u i  dan
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m e m a h a m i  bab p e n d a h u l u a n  ini m a k a  p e m b a c a  ak a n  lebih mu- 

d a h  m e n g i k u t i  u r a i a n  s e l a n j u t n y a .

P a d a  bab II d i b a h a s  t e n t a n g  p e n g a t u r a n  dan peng- 

u s a h a a n  m i n y a k  di Ind o n e s i a ,  da s a r  h u k u m  t e n t a n g  pe n g -  

u s a h a a n  mi n y a k ,  p e r k e m b a n g a n  industri m i n y a k  I n d o n e s i a  

se r t a  p e n g u s a h a a n  m i n y a k  d a l a m  hal ini m e n y a n g k u t  ma s a -  

lah e k s p i o r a s i  da n  produksi.

P a d a  ba b  III ak a n  d i b a h a s  m a s a l a h  P e r j a n j i a n  Bagi 

Ha s i l  d a l a m  b i d a n g  p e r m i n y a k a n  y a n g  m e n y a n g k u t  d a s a r  h u 

k u m  s e r t a  p r i n s i p - p r i n s i p  d a l a m  K o n t r a k  Bagi Hasil, hak 

da n  k e w a j i b a n  p a r a  p i h a k  se r t a  p e r a n  K o n t r a k  Bagi Hasi'l 

d a l a m  k a i t a n n y a  d e n g a n  p r i n s i p  alih t e k n o l o g i  bagi dunia 

p e r m i n y a k a n  di I ndonesia.

P a d a  bab IV d i b a h a s  p e n y e l e s a i a n  s e n g k e t a  a n t a r a  

P e r t a m i n a  dan k o n t r a k t o r  a s i n g  a p a b i l a  ter j a d i  sengketa, 

h u k u m  y a n g  b e r l a k u  d a l a m  P e r j a n j i a n  Bagi Ha s i l  di I n d o 

nesia, s e r t a  p i l i h a n  h u k u m  d a n  cho i c e  of f o r u m  d a l a m  

K o n t r a k  Bagi Ha s i l  di Indonesia.

S e t e l a h  m e n g e t a h u i  d a n  m e m a h a m i  s e m u a  p e r m a s a l a h -  

an d a n  p e m b a h a s a n  dari b a b  I sampai b a b  IV, m a k a  b a b  V 

ini m e r u p a k a n  p e n u t u p  y a n g  be r i s i  k e s i m p u l a n  dan saran.
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P E N G A T U R A N  D A N  P E N G U S A H A A N  M I N Y A K  B U M I  DI I N D O N E S I A

1. D a s a r  H u k u m  P e n g u s a h a a n  M i n v a k  Bu m i  di I n d o n e s i a

M i n y a k  m e r u p a k a n  s a l a h  satu s u m b e r  k e k a y a a n  al a m  

y a n g  t i d a k  da p a t  d i p e r b a r u i  (non r e n e w a b l e )  dan m e r u p a k a n  

b a h a n  g a i i a n  s t r a t e g i s  y a n g  m e n y a n g k u t  hajat h i d u p  o r a n g  

banyak. B e r d a s a r k a n  k o n d i s i  y a n g  d e m i k i a n  dan m e n g i n g a t  

m i n y a k  sebagai s a l a h  s a t u  s u m b e r  da n  aset k e k a y a a n  n e g a 

ra, m a k a  p e r l u  p e n g a t u r a n  d a l a m  p e n g u s a h a a n n y a  agar ter- 

ja m i n  k e l a n c a r a n  p e l a k s a n a a n  p e n g u s a h a a n  m i n y a k  t e r s e 

but s e c a r a  e k o n o m i s  d e n g a n  m e m b e r i k a n  m a n f a a t  y a n g  se- 

b e s a r - b e s a r n y a  ba g i  rakyat, b a n g s a  da n  negara.

S e j a l a n  d e n g a n  ayat 2 dan ayat 3 d a l a m  pasal 33 

U n d a n g - u n d a n g  D a s a r  1945, p e n g u s a h a a n n y a  dik u a s a i  ol e h  

negara. S e j a l a n  d e n g a n  pasal t e r s e b u t  d i j a b a r k a n  lebih 

lanjut p e n g a t u r a n n y a  d e n g a n  d i k e l u a r k a n n y a  U n d a n g - u n d a n g  

N o m o r  44 P r P  T a h u n  1990 t e n t a n g  p e r t a m b a n g a n  m i n y a k  dan 

gas bumi di m a n a  d a l a m  pa s a l  3 d i t e n t u k a n  b a h w a  :

(1) p e r t a m b a n g a n  m i n y a k  d a n  gas bumi h a n y a  d i u s a h a k a n  

o l e h  negara;

(2) u s a h a  p e r t a m b a n g a n  m i n y a k  d a n  gas bumi d i l a k s a n a k a n  

o l e h  p e r u s a h a a n  n e g a r a  s e m a t a - m a t a .

Seb a g a i  k e l a n j u t a n  dari U U  N o m o r  4 4 / P r p / 1 9 6 0  m a k a  di d i -  

r i k a n  P N  P e r t a m i n a  d e n g a n  P P  N o m o r  2 7 / 1 9 6 8  ya n g  k e m u d i -

B A B  11
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an d i g a n t i  d e n g a n  U n d a n g - u n d a n g  N o m o r  8 T a h u n  1971 ten- 

t a n g  P e r t a m i n a .  S e l a n j u t n y a  d i k e l u a r k a n  P P  N o m o r  29 Ta h u n  

1969 t e n t a n g  p e n y e d i a a n  w i l a y a h  k u a s a  p e r t a m b a n g a n  kepa- 

da P N  P e r t a m i n a ,  di m a n a  d a l a m  pasal 1 d i k a t a k a n  bahwa: 

" K e p a d a  P e r t a m i n a  y a n g  d i d i r i k a n  b e r d a s a r k a n  PP No m o r  27/ 

1968 d i s e d i a k a n  s e l u r u h  w i l a y a h  k u a s a  p e r t a m b a n g a n  I n d o 

n e s i a  s e p a n j a n g  m e n g e n a i  m i n y a k  dan gas bumi". Sesuai 

d e n g a n  pasal t e r s e b u t  di at a s  j e l a s l a h  b a h w a  P e r t a m i n a  

a d a l a h  s a t u - s a t u n y a  p e r u s a h a a n  n e g a r a  y a n g  b e r h a k  m e l a -  

k u k a n  p e n g u s a h a a n  at a s  m i n y a k  d a n  gas bumi.

T u j u a n  d a n  fu n g s i  u t a m a  s e k t o r  m i n y a k  y a n g  pe n g e -  

l o l a a n n y a  d i s e r a h k a n  o l e h  p e m e r i n t a h  k e p a d a  P e r t a m i n a  

a d a l a h  s e b a g a i m a n a  y a n g  d i r u m u s k a n  d a l a m  pasal 5 dan p a 

sal 13 U n d a n g - u n d a n g  N o m o r  8 T a h u n  1971, yaitu, m e m b a n g -  

un dan m e l a k s a n a k a n  p e n g u s a h a a n  m i n y a k  da n  gas bumi d a 

lam arti s e l u a s - l u a s n y a  u n t u k  s e b e s a r - b e s a r n y a  k e m a k m u r -  

an ra k y a t  dan n e g a r a  s e r t a  m e n c i p t a k a n  k e t a h a n a n  n a s i o -  

nal, m e n y e d i a k a n  s e r t a  m e l a y a n i  k e b u t u h a n  b a h a n  ba k a r  

m i n y a k  u n t u k  d a l a m  n e g e r i .  D a r i  hal di atas da p a t  ki t a  

lihat b e t a p a  p e n t i n g n y a  p e r a n a n  P e r t a m i n a  u n t u k  m e n u n -  

ja n g  p e m b a n g u n a n  n a s i o n a l .

Sifat p e n g u s a h a a n  p e r t a m b a n g a n  m i n y a k  m e l i p u t i  

b e b e r a p a  a s p e k  p e n t i n g  y a n g  t i d a k  dapat d i a b a i k a n  dan 

m u t l a k  ha r u s  a d a  d a l a m  s e t i a p  p e n g u s a h a a n  p e r t a m b a n g a n  

m i n y a k .
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K e t i g a  a s p e k  p e n t i n g  ter s e b u t  a d a l a h  seb a g a i  b e r i k u t  :

a . p a d a t  m o d a l ;

b. m e l i b a t k a n  r i s i k o  tinggi d a l a m  e k s p l o r a s i ;

c. m e m b u t u h k a n  teknologi.

K a r e n a  a d a n y a  k e t i g a  a s p e k  p e n t i n g  ter s e b u t ,  m a k a  di d a 

lam p e n g u s a h a a n  p e r t a m b a n g a n  m i n y a k  d i p e r l u k a n  empat sya- 

rat y a n g  h a r u s  ad a  d a l a m  s e t i a p  p e l a k s a n a a n  e k p l o r a s i  dan 

p r o d u k s i  yaitu: a d a n y a  s u m b e r  minyak, a d a n y a  modal yang 

m e m a d a i ,  a d a n y a  t e k n o l o g i  c a n g g i h  d a n  a d a n y a  k e t r a m p i l a n  

y a n g  p r o f e s i o n a l .

I n d o n e s i a  s e b a g a i  n e g a r a  b e r k e m b a n g  d a l a m  m e l a k -  

s a n a k a n  p e n g u s a h a a n  d a n  p e r t a m b a n g a n  m i n y a k  b e l u m  sepe- 

n u h n y a  d a p a t  m e n g a n d a l k a n  k e m a m p u a n  sendiri, o l e h  k a r e n a  

itu m a s i h  m e m e r l u k a n  k e r j a s a m a  seperti y a n g  d i k e m u k a k a n  

d a l a m  pa s a l  6 ayat (I) U n d a n g - u n d a n g  N o m o r  44 P r P  1960 

yaitu:

M e n t e r i  da p a t  m e n u n j u k  p i h a k  lain seb a g a i  k o n t r a k t o r  
u n t u k  m e l a k s a n a k a n  p e k e r j a a n - p e k e r j a a n  y a n g  b e l u m  
a t a u  ti d a k  dapat d i l a k s a n a k a n  sendiri o l e h  p e r u s a h a 
an n e g a r a  y a n g  b e r s a n g k u t a n  s e l a k u  p e m e g a n g  k u a s a  
p e r t a m b a n g a n .

S e c a r a  lebih tegas b e n t u k  k e r j a s a m a  t e r s e b u t  ter d a p a t  

d a l a m  p a s a l  12 ayat (1) U n d a n g - u n d a n g  N o m o r  8 T a h u n  1971 

t e n t a n g  P e r t a m i n a  yaitu: ’’Pe r u s a h a a n  da p a t  m e n g a d a k a n  

k e r j a s a m a  d e n g a n  p i h a k  lain d a l a m  b e n t u k  P r o d u c t i o n  

S h a r i n g " .  Dari hal di at a s  t e r l i h a t  jelas b a h w a  b e n t u k  

k e r j a s a m a  y a n g  d i h a r a p k a n  o l e h  U n d a n g - u n d a n g  d a l a m
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r a n g k a  p e n g u s a h a a n  p e r t a m b a n g a n  m i n y a k  a n t a r a  I n d o n e s i a  

dan p e r u s a h a a n  m i n y a k  a s i n g  a d a l a h  d a l a m  b e n t u k  P e r j a n 

jian B a g i  Has i 1.

D e n g a n  d i a t u m y a  p e n g u s a h a a n  p e r t a m b a n g a n  m i n y a k  

di d a l a m  U n d a n g - u n d a n g ,  d i h a r a p k a n  dapat m e m b e r i k a n  s u 

atu k e p a s t i a n  h u k u m  d a l a m  p e l a k s a n a a n  p e n g u s a h a a n  p e r 

t a m b a n g a n  m i n y a k  s e r t a  dapat m e m b e r i k a n  suatu k e u n t u n g -  

an bagi I n d o n e s i a  t e r u t a m a  d a l a m  b i d a n g  e k o n o m i  b e r k a i t 

an d e n g a n  p e n g u s a h a a n  m i n y a k  o l e h  P e r t a m i n a .

2. S u m b a n g a n  I n d u s t r i  W i n v a k  D a l a m  P e m b a n g u n a n  N a s i o n a i

M i n y a k  bumi m e r u p a k a n  s a l a h  satu su m b e r  da y a  al a m  

ya n g  d i m i l i k i  o l e h  I ndonesia. S e l a i n  itu m i n y a k  bumi m e 

r u p a k a n  b a h a n  g a l i a n  s t r a t e g i s ,  b a i k  u n t u k  p e r e k o n o m i a n  

n e g a r a  m a u p u n  u n t u k  k e p e n t i n g a n  p e r t a h a n a n  dan k e a m a n a n  

n a s i o n a i .  P r o s e s  u n t u k  m e n g u b a h  s t a t u s  dari s u m b e r  daya 

a l a m  m e n j a d i  b a h a n  b a k u  y a n g  b e r m a n f a a t  m e l i b a t k a n  b a 

n y a k  h a l - h a l  pe n t i n g .  D i p e r l u k a n  u s a h a - u s a h a  y a n g  ti d a k  

r i n g a n  u n t u k  m e r u b a h  s u m b e r - s u m b e r  d a y a  m i n y a k  dan gas 

bumi m e n j a d i  s u m b e r  energi. Di s a m p i n g  itu, tidak semua 

w i l a y a h  m e m p u n y a i  k a n d u n g a n  m i n y a k  bumi, d i p e r l u k a n  tek- 

n o l o g i  c a n g g i h  u n t u k  p e n e n t u a n  te m p a t  da n  k e p a s t i a n  a d a 

n y a  s u m b e r  d a y a  m i n y a k  s e h i n g g a  dapat d i l a k u k a n  e k s p l o -  

rasi da n  e k s p l o i t a s i  s u m b e r  d a y a  te r s e b u t  agar dapat 

m e m b e r i k a n  su a t u  k e u n t u n g a n .  S a t u - s a t u n y a  cara u n t u k  me-
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n e n t u k a n  a d a n y a  k a n d u n g a n  m i n y a k  a d a l a h  d e n g a n  m e l a k u k a n  

p e n g e b o r a n  p a d a  lokasi y a n g  s u d a h  d i t e n t u k a n  dari p e n e 

litian e k s p l o r a s i  s e b e l u m n y a .  P e n g e b o r a n  y a n g  d i l a k u k a n  

ti d a k  s e l a l u  b e r h a s i l  m e n e m u k a n  k a n d u n g a n  m i n y a k  ya n g  

cu k u p  e k o n o m i s  d a n  m e n g u n t u n g k a n  u n t u k  d i p r o d u k s i .  O l e h  

k a r e n a  itu p e n a n g a n a n  k e g i a t a n  e k s p l o r a s i  m e m p u n y a i  ri- 

s i k o  y a n g  tinggi d a n  m e m e r l u k a n  mo d a l  y a n g  besar. D a p a t -  

1 ah d i m e n g e r t i  a p a b i l a  industri m i n y a k  m e r u p a k a n  indus- 

tri y a n g  m e l a k u k a n  k e g i a t a n  p a d a  lahan y a n g  selektif, 

lahan y a n g  b e n a r - b e n a r  m e m i l i k i  p o t e n s i  m i n y a k  y a n g  c u 

k u p  e k o n o m i s  u n t u k  d i e k s p l o r a s i  da n  e k s p l o i t a s i .

K e g i a t a n  ind u s t r i  m i n y a k  s e l a i n  m e m e r l u k a n  per- 

s y a r a t a n  y a n g  t i d a k  m u d a h  juga ti d a k  dapat t e r l e p a s  dari 

faktor pol i t i k ,  b a i k  k e a d a a n  p o l i t i k  d a l a m  ne g e r i  m a u p u n  

luar neg e r i .  O l e h  k a r e n a  itu p e n g e l o l a a n  s e r t a  p e n g u s a 

ha a n  m i n y a k  bumi h a r u s  da p a t  m e l i h a t  k e m u n g k i n a n - k e m u n g -  

k i n a n  a d a n y a  p e l u a n g  d a n  k e n d a l a  y a n g  d a t a n g  dari d a l a m  

da n  dari luar (fa k t o r  internal dan e k s t e r n a l ) .

In d u s t r i  m i n y a k  di I n d o n e s i a  t i d a k  dapat t e r l e 

pas dari i n d u s t r i - i n d u s t r i  m i n y a k  di n e g a r a  lain. De -  

m i k i a n  p u l a  s e b a l i k n y a  t e r d a p a t  su a t u  k e t e r g a n t u n g a n  s a 

tu d e n g a n  lainnya. Hal ini b e r h u b u n g a n  d e n g a n  p e n e n t u a n  

h a r g a  m i n y a k  di p a s a r a n  i n t e r n a s i o n a l  dan b a t a s  k u o t a  

p r o d u k s i  ag a r  t i d a k  ter j a d i  k e l e b i h a n  p r o d u k s i  y a n g  d a 

pat m e n g a k i b a t k a n  t u r u n n y a  harga, k a r e n a  p a d a  d a s a r n y a
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ind u s t r i  m i n y a k  m e r u p a k a n  industri y a n g  .sangat s t r a t e g i s  

da n  p e n t i n g  y a n g  da p a t  m e n e n t u k a n  ek o n o m i  dan p o l i t i k  

s u a t u  negara.

In d u s t r i  m i n y a k  se b a g a i  sa l a h  sa t u  mo d a l  da s a r  

p e m b a n g u n a n  n a s i o n a i  d i h a r a p k a n  m e m b a w a  m a n f a a t  d a l a m  

m e n i n g k a t k a n  k u a l i t a s  k e h i d u p a n  b a n g s a  dan da p a t  m e n j a 

di s a r a n a  m e n c e r d a s k a n  k e h i d u p a n  b a n g s a  s e r t a  k e m a j u a n  

k e s e j a h t e r a a n  u m u m  se p e r t i  y a n g  d i a m a n a t k a n  d a l a m  pem- 

b u k a a n  U n d a n g - u n d a n g  D a s a r  1945. Di d a l a m  G a r i s - g a r i s  

B e s a r  H a l u a n  N e g a r a  t e l a h  d i t e n t u k a n  b a h w a  p e m b a n g u n a n  

j a n g k a  p a n j a n g  b e r k e 1 an jut an ha r u s  m a m p u  m e m b a w a  per- 

u b a h a n - p e r u b a h a n  y a n g  f u n d a m e n t a l  d a l a m  s t r u k t u r  e k o n o m i  

I n d o n e s i a .  D a l a m  p e l a k s a n a a n  p e m b a n g u n a n ,  s u m b e r  daya 

a l a m  d i g u n a k a n  s e c a r a  n a s i o n a i .  Penggaliari s u m b e r  da y a  

a l a m  d i u s a h a k a n  ag a r  t i d a k  m e r u s a k  tata l i n g k u n g a n  h i d u p  

da n  d i l a k s a n a k a n  d e n g a n  m e m p e r h i t u n g k a n  k e b u t u h a n - k e b u -  

t u h a n  g e n e r a s i  y a n g  a k a n  datang, s e r t a  p e m a n f a a t a n  tek- 

n o l o g i  d a n  ilmu p e n g e t a h u a n  d e n g a n  te t a p  m e n c i p t a k a n  ke- 

s e m p a t a n  kerja. P e n i n g k a t a n  p e n g e r a h a n  d a n a - d a n a  inves- 

tasi d a l a m  n e g e r i  d i l a k u k a n  d e n g a n  ca r a  y a n g  tepat s e 

h i n g g a  p e r a n a n  b a n t u a n  luar n e g e r i  s e m a k i n  b e r k u r a n g  dan 

p a d a  a k h i r n y a  m a m p u  m e m b i a y a i  sendiri s e l u r u h  p e m b a n g u n 

an .

P e r a n a n  i n d u s t r i  m i n y a k  d a l a m  p e m b a n g u n a n  n a s i 

onai s a n g a t  b e s a r  b a i k  d a l a m  p e m e n u h a n  k e b u t u h a n  en e r g i
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d a l a m  n e g e r i  m a u p u n  s e b a g a i  p e n g h a s i l  d e v i s a  negara. 

•Fungsi u t a m a  dari ind u s t r i  m i n y a k  bumi a d a l a h  :

a. seb a g a i  p e n y e d i a / s u m b e r  energi;

b. s e b a g a i  p e n y e d i a  d e v i s a  d a n  p e n e r i m a a n  negara;

c. sebagai p e n y e d i a  b a h a n  b a k u  industri n a s i o n a l .  

Se b a g a i  p e n y e d i a a n  e n e r g i  di d a l a m  ne g e r i ,  m i n y a k  m e m i 

liki p e r a n a n  d o m i n a n .  S e l a m a  P e l i t a  I sa m p a i  d e n g a n  Pe- 

lita IV, p e r a n a n  i n d u s t r i  m i n y a k  m e n c a p a i  81 %  sampai 97% 

dari total p e m a k a i a n  en e r g i  k o m e r s i a l  di d a l a m  negeri. 

S e b a g a i  p e n y e d i a  d e v i s a  dan p e n e r i m a a n  negara, industri 

m i n y a k  s e l a m a  b e b e r a p a  d a s a w a r s a  m e r u p a k a n  k o m o d i t a s  pe- 

n y u m b a n g  t e r b e s a r  dari k o m o d i t a s - k o m o d i t a s  y a n g  ada. D a 

ri a s p e k  e k o n o m i  s e c a r a  sin g k a t  da p a t  d i l i h a t  b a h w a  pada 

tahun 1970 p e n e r i m a a n  e k s p o r  dari s e k t o r  m i g a s  se b e s a r  

US $  4 4 6  juga. T a h u n  1981 k e t i g a  ter j a d i  p u n c a k  h a r g a  m i 

n y a k  m e n t a h  di p a s a r a n  i n t e r n a s i o n a l , p e n e r i m a a n  m e n i n g -  

kat m e n c a p a i  U S $ 2 0 , 6  m i l y a r  y a n g  m e r u p a k a n  82 %  dari p e 

n e r i m a a n  e k s p o r  s e c a r a  k e s e l u r u h a n .  P e n u r u n a n  h a r g a  m i 

n y a k  p a d a  d e k a d e  1980 m e m b e r i k a n  aki b a t  p e n u r u n a n  p e n e 

r i m a a n  e k s p o r  m i g a s  m e n j a d i  US $  7,6 m i l y a r  p a d a  1988 y a 

n g  b e r a r t i  h a n y a  4 0 %  dari s e l u r u h  p e n e r i m a a n  eks p o r .  T a 

h u n  1990 p e n e r i m a a n  e k s p o r  m i g a s  m e n c a p a i  j u m l a h  US$

A b d a ’oe, "E n e r g i  M i g a s  dan P a n a s  Bumi. 
P e l u a n g  dan T a n t a n g a n  Y a n g  D i h a d a p i ". P e n j e l a s a n  Singkat 
D i r e k t u r  U t a m a  P e r t a m i n a ,  Jakarta, 31 J a n u a r i  1991, h.
5.
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11.03 m i l y a r .  S e d a n g k a n  p e n e r i m a a n  n e g a r a  dari sek t o r  

m i g a s  m e m b e r i k a n  s u m b a n g a n  -sebesar 2 8 , 7 %  p a d a  t a h u n  

1 9 7 0 / 1 9 7 1 ,  dan m e n i n g k a t  p a d a  tahun 1 9 8 1 / 1 9 8 2  m e n c a p a i  

p u n c a k n y a  m e n j a d i  7 0 , % . 15 T e n t a n g  p e r k e m b a n g a n  s u m b a n g -  

an m i n y a k  dan gas bumi d a l a m  p e n e r i m a a n  n e g a r a  s e c a r a  

lebih je l a s  dapat d i l i h a t  d a l a m  tabel 1 h a l a m a n  b e r i k u t  

ini .

S e d a n g k a n  u n t u k  p e r i o d e  ta h u n  1992 p e n e r i m a a n  d a 

lam n e g e r i  dari se k t o r  m i g a s  d i p e r k i r a k a n  s e k i t a r  37% 

dari s e l u r u h  p e n e r i m a a n  d a l a m  negeri. Dari tabel 1 dapat 

d i l i h a t  b a h w a  in d u s t r i  m i n y a k  m e m i l i k i  p e r a n a n  y a n g  cu- 

k u p  b e s a r  di d a l a m  p e n e r i m a a n  n e g a r a  s e l a m a  P e l i t a  I 

sampai P e l i t a  IV. A k i b a t  t u r u n n y a  h a r g a  p a d a  t a h u n  1980- 

a n , p e n e r i m a a n  n e g a r a  dari industri m i n y a k  m e n j a d i  ber- 

kur a n g .  B e r d a s a r k a n  p e n g a l a m a n  ter s e b u t  m e m b e r i k a n  pe l a -  

jaran ba g i  I n d o n e s i a  u n t u k  ti d a k  t e r l a l u  m e n g g a n t u n g k a n  

diri p a d a  s e k t o r  i n d u s t r i  minyak, s e h i n g g a  p a d a  ta h u n  

a n g g a r a n  b e r i k u t n y a  I n d o n e s i a  b e r u s a h a  m e m a c u  diri u n 

t u k  m e n g e m b a n g k a n  s e k t o r  no n  migas. A k a n  tetapi industri 

m i n y a k  t e t a p  m e m b e r i k a n  s u m b a n g a n  y a n g  b e r a r t i  d a l a m  p e 

n e r i m a a n  ne g a r a ,  d e n g a n  k a t a  lain p e r a n a n  m i n y a k  m a s i h  

t e t a p  diharapkan' da p a t  m e m b e r i k a n  s u m b a n g a n  y a n g  c u k u p  

b e r a r t i  s e b a g a i  p e n g h a s i l  devisa. E k s p o r  m i n y a k  m e n t a h

l5 Ibid., h. 6 .
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T A B E L  1

P E R K E M B A N G A N  S U M B A N G A N  M I G A S  T E R H A D A P  P E N E R I M A A N  N E G A R A

( D A L A M  M I L Y A R  R U P I A H ) 16

T a h u n P e n e r  imaan 
N e g a r a

S u m b a n g a n
%

M i g a s No n  M i g a s

1970 243 . 7 65.8 177.9 27.0
1971 3 4 4 . 6 99. 2 245.5 28.7
1972 4 2 8 . 0 140.9 287. 1 33.0
1973 5 9 0 . 6 230.5 360. 1 39.0
1974 9 6 7 . 7 382.2 5 85.5 39.5
1975 1.753.7 957 .2 796.5 54.6
1976 2 . 2 4 1 . 9 1.248.0 993. 9 55.7
1977 2 . 9 0 6 . 0 1.635.3 1.2 7 0 . 7 56.3
1978 3 . 5 3 5 . 4 1.948.7 1.586.7 55. 1
1979 4 . 2 6 6 . 1 2 . 3 0 8 . 7 1.9 5 7 . 4 54. 1
1980 6 . 6 9 6 . 8 4 . 2 8 9 . 6 2 . 4 3 7 . 2 63.6
1981 1 0 . 2 2 7 . 0 7 . 0 1 9 . 6 3 . 2 0 7 . 4 68.6
1982 1 2 . 2 1 2 . 6 8 . 6 2 7 . 8 3 . 5 8 4 . 8 70. 6
1983 1 4 . 4 1 8 . 3 8 . 1 7 0 . 4 4 . 2 4 7 . 9 65.8
1984 1 4 . 4 3 2 . 7 9 . 5 2 0 . 2 4 . 9 1 2 . 5 70. 6
1985 1 5 . 9 0 5 . 5 10 . 4 2 9 . 9 5 . 4 7 6 . 6 65.8
1986 1 9 . 2 5 2 . 8 11 . 144.4 8 . 1 0 8 . 4 57.9
1987 1 6 . 1 4 0 . 6 6 . 3 7 7 . 6 9 . 8 0 3 . 0 39.3
1988 2 0 . 8 0 3 . 3 10 . 0 4 7 . 2 10.756.1 48.3
1989 2 3 . 0 0 4 . 3 9 . 5 2 7 . 0 13. 4 7 7 . 3 41.4
1990 2 8 . 7 4 0 . 0 11 . 2 5 2 . 0 1 7 . 4 8 8 . 0 39.2
1991 40. 184.0 15 . 0 0 8 . 8 25. 175.2 37.4

i

m a u p u n  p r o d u k s i - p r o d u k s i  in d u s t r i  m i n y a k  di p a s a r a n  in- 

t e r n a s i o n a l  m a s i h  a k a n  t e t a p  d i u p a y a k a n  p e n i n g k a t a n n y a ,  

a g a r  p e r s e d i a a n  d e v i s a  y a n g  sa n g a t  d i p e r l u k a n  u n t u k  pe m -  

b a n g u n a n  t e t a p  t e r j a m i n .

K e g i a t a n  p e n g u s a h a a n  m i n y a k  t e r s e b a r  h a m p i r  di

*6D i o I a h  dari, N o t a  K e u a n e a n  N e e a r a  dan Jurnal 
M B A . E d i s i  M a r e t  1992, h. 3.

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



s e l u r u h  n u s a n t a r a  y a n g  p a d a  u m u m n y a  t e r s e b a r  di d a e r a h  

terpercil-. D e n g a n  d e m i k i a n  k e g i a t a n  p e n g u s a h a a n  m i n y a k  

d a p a t  m e r u p a k a n  s a r a n a  p e n g e m b a n g a n  w i l a y a h ,  t e r u t a m a  di 

s e k i t a r  w i l a y a h  o p e r a s i  p e r m i n y a k a n .

P e n g u s a h a a n  ind u s t r i  m i n y a k  m e r u p a k a n  s e r a n g k a i a n  

k e g i a t a n  dari e k s p l o r a s i ,  e k s p l o i t a s ,  p e m u r n i a n ,  p e n g o -  

lahan, p e n g a n g k u t a n  dan p e m a s a r a n .  U n t u k  t e r l a k s a n a n y a  

k e g i a t a n - k e g i a t a n  t e r s e b u t  d i p e r l u k a n  s a r a n a  p e n u n j a n g  

y a n g  m e l i b a t k a n  b a n y a k  p e r u s a h a a n  b a i k  itu m i i k  p e m e r i n -  

tah, s w a s t a  m a u p u n  asing. D e n g a n  b a n y a k n y a  p e r u s a h a a n  

t e r s e b u t  m a k a  m a k i n  b a n y a k  t e r s e d i a  l a p a n g a n  k e r j a  ya n g  

m e m b u t u h k a n  t e n a g a  k e r j a  y a n g  ti d a k  sedikit, d e n g a n  d e 

m i k i a n  ind u s t r i  m i n y a k  b e s a r  p u l a  p e r a n a n n y a  d a l a m  me- 

n g u r a n g i  t i n g k a t  p e n g a n g g u r a n .

Industri m i n y a k  s e l a i n  padat mod a l ,  juga m e l i b a t 

ka n  t e k n o l o g i  tin g k a t  tinggi. D e n g a n  a d a n y a  k e g i a t a n  p e 

n g u s a h a a n  m i n y a k  m e r u p a k a n  s a r a n a  t e r j a d i n y a  a l i h  t e k 

nologi. P e r a n a n  ind u s t r i  m i n y a k  sangat b e s a r  u n t u k  me- 

m e n u n j a n g  k e g i a t a n  p e r e k o n o m i a n  y a n g  lain. A k a n  tetapi 

d i t e n g a h  p e r k e m b a n g a n  e k o n o m i  d u n i a  y a n g  t i d a k  stabil, 

p e r k e m b a n g a n  h a r g a  m i n y a k  bumi di p a s a r a n  d u n i a  m e m p e r -  

l i h a t k a n  k e c e n d e r u n g a n  y a n g  t i d a k  m e n e n t u  s e r t a  sulit 

d i p e r k i r a k a n  a r a h n y a  d e m i k i a n  p u l a  c a d a n g a n  m i n y a k  bumi 

y a n g  s e m a k i n  m e n i p i s  m a k a  p e r l u  dicari p e m e c a h a n  d e n g a n  

p e n i n g k a t a n  p e n g g u n a a n  energi a l t e r n a t i f  d e n g a n  m e n g a d a -
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kan p e n e i i t i a n - p e n e 1 i t i a n . D e n g a n  t e r s e d i a n y a  en e r g i  al- 

ter n a t i f .  m a k a  p e n g g u n a a n  m i n y a k  bumi d a l a m  neg e r i  dapat 

d i a l i h k a n  u n t u k  ekspor, s e h i n g g a  ek s p o r  m i n y a k  bumi d a 

pat m e n i n g k a t k a n  p e n e r i m a a n  d e v i s a  negara.

3. P e n g u s a h a a n  I n d u s t r i  M i n v a k  di I n d o n e s i a  O l e h  P e r 

t a m i n a

K e g i a t a n  p e n g u s a h a a n  m i n y a k  di I n d o n e s i a  b a r u  di- 

m u l a i  t a h u n  1885 d e n g a n  mu l a i  d i p r o d u k s i n y a  m i n y a k  bumi 

dari su m u r  T e l a g a  Said di S u m a t e r a  Utara. P e n g u s a h a a n  

industri m i n y a k  a k a n  t e t a p  b e r l a n g s u n g  s e l a m a  c a d a n g a n  

m i n y a k  m a s i h  ada da n  d i p e r l u k a n  serta da p a t  d i p r o d u k s i  

s e c a r a  m e n g u n t u n g k a n .*'

P e m e r i n t a h  b e r d a s a r k a n  U n d a n g - u n d a n g  N o m o r  8 T a 

hun 1971 te l a h  m e n y e r a h k a n  p e n g e l o l a a n  s e k t o r  m i n y a k  k e 

p a d a  P e r t a m i n a  s e b a g a i  s a t u - s a t u n y a  p e r u s a h a a n  n e g a r a  

y a n g  d i b e r i  w e w e n a n g  u n t u k  m e n g e l o l a  se k t o r  tersebut. 

U n t u k  d a p a t  m e l a k s a n a k a n  f u n g s i n y a  d e n g a n  baik, P e r t a -  

m i n t a  d i b e r i  w e w e n a n g  d a l a m  p e n g u s a h a a n - m i n y a k  m e l i p u t i  

e s p l o r a s i ,  e k s p l o i t a s i »  p e m u r n i a n ,  p e n g o l a h a n ,  p e n g a n g -  

k u t a n  da n  p e n j u a l a n ,  s e r t a  w e w e n a n g  u n t u k  m e l a k u k a n  per- 

luasan b i d a n g - b i d a n g  u s a h a  s e p a n j a n g  m a s i h  ad a  h u b u n g a n - • 

n y a  d e n g a n  p e n g u s a h a a n  minyak. Modal dan s e l u r u h  b i a y a

^ P e r t a m i n a  I, o p  . ci t . - h. 51.
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op e r a s i  d i s e d i a k a n  o l e h  p e m e r i n t a h  dan d i d a s a r k a n  pada 

a n g g a r a n  p e r u s a h a a n .  r e n c a n a  k e r j a  t a h u n a n  dan r e n c a n a  

i n v e s t a s i  p e r u s a h a a n .  S e l a i n  w e w e n a n g  ter s e b u t .  b e r d a -  

s a r k a n  P e r a t u r a n  P e m e r i n t a h  N o m o r  29 T a h u n  1969 k e p a d a  

P e r t a m i n a  d i s e d i a k a n  s e l u r u h  w i l a y a h  h u k u m  p e r t a m b a n g 

an m i n y a k  dan gas bumi Ind o n e s i a .

P e n g e l o l a a n  k e g i a t a n  e k s p l o r a s i  p r o d u k s i  y a n g  

b e r s a n g k u t a n  d e n g a n  h a s i l n y a  m e n g a l a m i  p e r u b a h a n  dari 

ta h u n  ke ta h u n  dan d i s e s u a i k a n  d e n g a n  k o n d i s i ,  p o t e n s i  

da n  ri s i k o .  D e n g a n  d i b e n t u k n y a  P e r t a m i n a  m e l a l u i  U n d a n g -  

u n d a n g  N o m o r  8 T a h u n  1971, P e r t a m i n a  a d a l a h  p e n g e l o l a  

tunggal p e n g u s a h a a n  m i n y a k  di s e l u r u h  w i l a y a h  Indonesia. 

D a l a m  pa s a l  12 Ba b  V U n d a n g - u n d a n g  N o m o r  8 T a h u n  1971 

t e r c a n t u m  k e t e n t u a n  b a h w a  P e r t a m i n a  da p a t  m e n g a d a k a n  

k e r j a s a m a  d e n g a n  p i h a k  lain d a l m a  b e n t u k  P r o d u c t i o n  

S h a r i n g  a t a u  B a g i  Has i l .  B e r d a s a r k a n  k e t e n t u a n  tersebut, 

d e n g a n  a d a n y a  k e t e r b a t a s a n  p e m i l i k a n  d a n a  da n  tek n o l o g i  

m a k a  P e r t a m i n a  dapat m e n g a d a k a n  k e r j a s a m a  d e n g a n  p i h a k  

laiTi y a n g  d i u t a m a k a n  p a d a  s e k t o r - s e k t o r  y a n g  m e m i l i k i  

r i s i k o  tinggi. O l e h  k a r e n a  itu d a l a m  p e n a n g a n a n  k e g i a t a n  

e k s p l o r a s i ,  t i d a k  s e l u r u h  k e g i a t a n  d i l a k s a n a k a n  o l e h  

P e r t a m i n a  sen d i r i .  S e b a g i a n  d i k e r j a k a n  o l e h  p e r u s a h a a n  

mu 11 i n a s i o n a 1 d e n g a n  m a n a j e m e n  te t a p  d i p e g a n g  o l e h  P e r 

tamina. P a d a  d a s a w a r s a  t e r a k h i r  juga t e l a h  d i t e r a p k a n  

s u a t u  c a r a  y a n g  c u k u p  p r o g r e s i f ,  yaitu, k e g i a t a n  d i l a k -
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s a n a k a n  o l e h  P e r t a m i n a  se n d i r i  d e n g a n  p e m b i a y a a n  d i t a n g -  

g u n g  o l e h  p i h a k  k e t i g a  d e n g a n  ris"iko p e n u h  d i t a n g g u n g  

o l e h  p i h a k  p e n y a n d a n g  dana.

P a d a  d a s a r n y a  t e r d a p a t  b e b e r a p a  s i s t e m  p e n g e l o l a -  

an d a l a m  p e n g u s a h a a n  m i n y a k  y a n g  p e r n a h  d i t e r a p k a n  ol e h  

P e r t a m i n a  m a u p u n  y a n g  saat ini m a s i h  d i p a k a i  di d a l a m  

p e n g u s a h a a n  i n d u s t r i  m i n y a k  di I n d o n e s i a  d a l a m  k e g i a t a n  

e k s p l o r a s i  d a n  p r o d u k s i  y a i t u  :

a. P e r t a m i n a  m e l a k s a n a k a n  sendiri k e g i a t a n  e k s p l o r a s i  

da n  p r o d u k s i

D a l a m  hal ini k e g i a t a n  y a n g  d i l a k u k a n  a d a l a h  sa m a  

d e n g a n  k e g i a t a n  y a n g  d i l a k u k a n  o l e h  s e t i a p  p e r u s a h a a n  

m i n y a k  di dunia. T u j u a n  m a u p u n  p e r s o a l a n  y a n g 'd i h a d a p i  

sama, yaitu, s e m a k s i m a l  m u n g k i n  m e n e m u k a n  da n  m e m p r o d u k -  

s i m i n y a k  b u m i .

b. K e g i a t a n  e k s p l o r a s i  d a n  p r o d u k s i  d i l a k u k a n  o l e h  p i h a k  

k e t i g a  at a s  d a s a r  P e r j a n j i a n  K a r y a

D a l a m  p e r j a n j i a n  K a r y a  ini y a n g  m e l a k s a n a k a n  a d a 

lah p e r u s a h a a n  m u l t i n a s i o n a i  y a n g  t e l a h  d i s e t u j u i  o l e h  

DPR. D a l a m  k o n t r a k  m i n y a k  s e m a c a m  ini, s e l u r u h  b i a y a  dan 

r i s i k o  d i t a n g g u n g  o l e h  k o n t r a k t o r  a s i n g  d e m i k i a n  juga 

s e k a l i g u s  m a n a j e m e n  o p e r a s i o n a l n y a .  P e m b a g i a n  k e u n t u n g a n  

a d a l a h  b e r u p a  u a n g  d e n g a n  p e r b a n d i n g a n  60:40, d a l a m  hal 

ini 6 0 %  u n t u k  p e m e r i n t a h  s e d a n g k a n  y a n g  4 0 %  a d a l a h  u n t u k  

k o n t r a k t o r  as i n g .  S e l a i n  itu p e m e r i n t a h  a k a n  m e n e r i m a
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m i n i m a l  20 %  dari ni l a i  k o t o r  m i n y a k  y a n g  d i h a s i l k a n  tiap 

ta h u n  o 1 eh . perusahaan asing. T e n t u n y a  hal ini lebih me- 

n g u n t u n g k a n  bagi p i h a k  k o n t r a k t o r  s e h i n g g a  d a l a m  prak- 

t e k n y a  k o n t r a k  ini h a n y a  sekali da n  t e r a k h i r  d i l a k u k a n  

di I n d o n e s i a  y a i t u  a n t a r a  PN P e r t a m i n a  dan Cal t e x ,  P e r 

t a m i n a  d a n  S T A N V A C  se r t a  P N  P e r m i g a s  d e n g a n  S H E L L  pa d a  

tahun 1963. P a d a  p e r p a n j a n g a n  k o n t r a k  a n t a r a  P e r t a m i n a  

d e n g a n  C A L T E X  p a d a  t a h u n  1983 d i p e r b a r u i  d a l a m  b e n t u k  

p e r j a n j i a n  Bagi Hasil.

c. Joint O p e r a t i o n

P a d a  s i s t e m  ini, P e r t a m i n a  m e n y e r t a k a n  d a n a  50% 

p a d a  k o n d i s i  s e t e l a h  m e n c a p a i  ta h a p  e k s p l o r a s i  tertentu. 

C a r a  ini t e l a h  b a n y a k  m e n d o r o n g  k e i n g i n a n  k o n t r a k t o r  a s 

ing m e n i n g k a t k a n  k e g i a t a n  d a l a m  p e n g u s a h a a n  m i n y a k  bumi 

di I ndonesia. O p e r a s i  p r o d u k s i  d i l a k u k a n  o l e h  k o n t r a k t o r  

a s i n g  s e b a g a i m a n a  h a l n y a  d a l a m  p e r j a n j i a n  Bagi Hasil. 

P e r t a m i n a  b e r h a k  m e n e r i m a  50% dari hasil k e u n t u n g a n ,  s e 

lain u n t u k  m e n u t u p  d a n a  y a n g  t e l a h  d i k e l u a r k a n ,  dapat 

s e c a r a  n y a t a  m e n a i k k a n  p r o d u k s i .  P e m b a g i a n  hasil u n t u k  

n e g a r a  a d a l a h  sa m a  s e p e r t i  d a l a m  P e r j a n j i a n  B a g i  Hasil.

d. Joint O p e r a t i o n  A g r e e m e n t

S e r u p a  tapi t a k  s a m a  d e n g a n  y a n g  s u d a h  d i j e l a s k a n  

di atas. P a d a  s i s t e m  ini, P e r t a m i n a  d a n  p i h a k  k o n t r a k t o r  

s e c a r a  b e r s a m a - s a m a  m e n e t a p k a n  p e m b e n t u k a n  w a h a n a  p e n g u 

s a h a a n  y a n g  b a r u  y a n g  d i s e b u t  joint o p e r a t i o n  b o d y  di
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m a n a  k e d u a  b e l a h  p i h a k  s a m a - s a m a  m e m a s u k k a n  modal dan 

p e r s o n i l  da n  b e r s a m a - s a m a  m e l a k s a n a k a n  k e g i a t a n .  D a l a m  

hal ini P e r t a m i n a  b e r p e r a n  ak t i f  m u l a i  dari p e m i l i k a n  

modal, p e n y e r t a a n  t e n a g a  ahli d a l a m  k a i t a n n y a  d e n g a n  pe- 

n g a m b i l a n  k e p u t u s a n  sam p a i  d e n g a n  p e l a k s a n a a n  k e g i a t a n  

s e r t a  p e n g a w a s a n .

e. P e r t a m i n a  m e l a k s a n a k a n  sen d i r i  o p e r a s i  e k s p l o r a s i  dan 

p r o d u k s i  d e n g a n  a d a n y a  Lo a n  A g r e e m e n t

M e m a s u k i  e r a  b a r u  d e n g a n  t e r e a l i s i r n y a  p i n j a m a n  

dari p i h a k  k e t i g a  (jepang) g u n a  m e m b i a y a i  e k s p l o r a s i  da 

e k s p l o i t a s i  y a n g  d i l a k u k a n  sen d i r i  o l e h  P e r t a m i n a .  P i h a k  

k e t i g a  t e r s e b u t  m e n a n g g u n g  r i s i k o  100%, b i l a  d a l a m  tahap 

e k s p l o r a s i  t i d a k  d i t e m u k a n  m i n y a k  bumi. S e d a n g k a n  b i l a  

p e n e m u a n  c a d a n g a n  m i n y a k  c u k u p  e k o n o m i s ,  p i n j a m a n  d i k e m -  

b a l i k a n  d e n g a n  d i t a m b a h  b u n g a  d a l a m  b e n t u k  min y a k .  L a n g -  

ka h  ini sa n g a t  p e n t i n g ,  t i d a k  sa j a  k a r e n a  m e n y a n g k u t  

s u m b e r  p e m b i a y a a n  e k s p l o r a s i  y a n g  m e n g a n a u n g  r i s i k o  

tinggi, tetapi t e r l e b i h  k a r e n a  m e r u p a k a n  s u a t u  p e n g a k u a n  

n y a t a  b a h w a  P e r t a m i n a  m a m p u  m e l a k u k a n  se n d i r i  o p e r a s i  

e k s p l o r a s i  dan p r o d u k s i  y a n g  sesuai d e n g a n  s t a n d a r  in- 

t e r n a s i o n a l .

f. K e g i a t a n  e k s p l o r a s i  d a n  p r o d u k s i  d i d a s a r k a n  atas P e r 

j a n j i a n  Bagi Hasil d a n  p e r a n a n  P e r t a m i n a  di d a l a m n y a

P e n g e l o l a a n  d e n g a n  d a s a r  P e r j a n j i a n  Bagi Hasil 

a d a l a h  s e g a l a  k e g i a t a n  y a n g  d i l a k u k a n  se n d i r i  o l e h  p e r -
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u s a h a a n  mu  1 1 i n a s i o n a 1 d e n g a n  m e m a k a i  t e n a g a  I n d o n e s i a  dan 

t e n a g a  asing. Hal y a n g  p e n t i n g  d a l a m  p e r j a n j i a n  ini a d a 

lah p e m b a g i a n  hasil d e n g a n  p e r b a n d i n g a n  y a n g  m e n g u n t u n g -  

kan ne g a r a ,  yaitu, k h u s u s  u n t u k  m i n y a k  a d a l a h  85:15. Di 

s a m p i n g  itu P e r t a m i n a  a d a l a h  p e m e g a n g  m a n a j e m e n  dan m e 

m i l i k i  p e r a n a n  a k t i f  u n t u k  dapat m e n g h a s i 1kan hasil u s a 

ha ya n g  m a k s i m a l  bagi negara. P e r t a m i n a  m e l a k u k a n  peng- 

a w a s a n  d a l a m  hal p e n g g u n a a n  d a n a  m a u p u n  d a l a m  p e n i l a i a n  

k e e k o n o m i s a n  s u a t u  p r o g r a m  p e n g e m b a n g a n  l a p a n g a n  p r o d u k 

si. D a p a t  d i k a t a k a n  b a h w a  apa y a n g  d i l a k u k a n  o l e h  k o n 

t r a k t o r  a s i n g  s e l a k u  o p e r a t o r  a d a l a h  atas p e r s e t u j u a n  

P e r t a m i n a .  Hal ini sangat p e n t i n g  d a n  m e n e n t u k a n  d a l a m  

k o n t e k s  a l i h  t e k n o l o g i  m a u p u n  d a l a m  p e l a k s a n a a n  "Indo- 

n e s i a s i "  di m a s a  m e n d a t a n g .  I n d o n e s i a  ini d a l a m  arti luas 

di m a n a  p e r a n a n  I n d o n e s i a  m e n j a d i  d o m i n a n  d a l a m  pe n y e -  

d i a a n  d a n a  dan m e n j a d i k a n  t e n a g a  ahli I n d o n e s i a  s e b a 

gai t e n a g a  y a n g  b e r k u a l i t a s  i n t e r n a s i o n a l . ^

^ W a w a n c a r a  d e n g a n  Ir. A n t o n  H a r i y a n t o ,  I M P D  P e r 
tamina, J a k a r t a ,  3 Juni, 1992.
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P O K O K - P O K O K  BA G I  H A S J L  D A L A M  B I D A N G  P E R M I N Y A K A N

DI I N D O N E S I A

B A B  111

1. P r i n s i p  P o k o k  d a n  P r o s e d u r  D a l a m  P e r i a n i i a n  B a g i  Ha -  

si 1

B e r d a s a r k a n  k e t e n t u a n  di d a l a m  U n d a n g - U n d a n g  N o 

mo r  8 T a h u n  1971 Pa s a l  12 ayat 1 y a n g  m e n g a t a k a n  b a h w a  

P e r t a m i n a  da p a t  m e n g a d a k a n  k e r j a s a m a  d e n g a n  p i h a k  lain 

d a l a m  b e n t u k  B a g i  Ha s i l ,  s e j a l a n  d e n g a n  pasal te r s e b u t  

m a k a  di d a l a m  k e g i a t a n  e k s p l o r a s i  dan p r o d u k s i  P e r t a m i n a  

b e k e r j a  sa m a  d e n g a n  p i h a k  k o n t r a k t o r  a s i n g  d a l a m  m e n g u -  

s a h a k a n  in d u s t r i  m i n y a k  bumi d a l a m  b e n t u k  P e r j a n j i a n  B a 

gi Ha s i l .  S e l a n j u t n y a  d a l a m  ayat 2 d i k a t a k a n  b a h w a  sya- 

rat k e r j a s a m a  t e r s e b u t  akan d i a t u r  d e n g a n  p e r a t u r a n  p e 

m e r i n t a h .  A k a n  tetapi p a d a  k e n y a t a a n n y a  sampai saat ini 

p e r a t u r a n  y a n g  d i m a k s u d  b e l u m  t e r e a l i s i r .  D e n g a n  a d a n y a  

p e r a t u r a n  p e m e r i n t a h  m e n g e n a i  s y a r a t - s y a r a t  P e r j a n j i a n  

B a g i  H a s i l  ak a n  le b i h  m e n j a m i n  k e p a s t i a n  h u k u m n y a .  Di 

s a m p i n g  itu d e n g a n  a d a n y a  p e r a t u r a n  y a n g  jelas t e n t a n g  

s y a r a t - s y a r a t  P e r j a n j i a n  Bagi Hasil, p e r u s a h a a n  m i n y a k  

a s i n g  y a n g  ak a n  m e n g a d a k a n  k e r j a s a m a  s u d a h  da p a t  m e m p e r -  

k i r a k a n  k e m u n g k i n a n  isi dari k o n t r a k  s e h i n g g a  dapat me m -  

p e r p e n d e k  w a k t u  y a n g  d i p a k a i  u n t u k  m e l a k u k a n  n e g o s i a s i .  

U n t u k  m e n g i s i  k e k o s o n g a n  ter s e b u t  m e n t e r i  p e r t a m b a n g a n
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da n  e n e r g i  m e m b e r i k a n  surat p e t u n j u k  k e p a d a  P e r t a m i n a  

s e h u b u n g a n  d e n g a n  s y a r a t - s y a r a t  d a l a m  P e r j a n j i a n  Bagi 

H a s  i 1.

S e c a r a  g a r i s  b e s a r  p r i n s i p - p r i n s i p  p o k o k  di d a l a m  

P e r j a n j i a n  Bagi H a s i l  a d a l a h  se b a g a i  be r i k u t :

a. M a n a j e m e n  O p e r a s i  p e r t a m b a n g a n  m i n y a k  bumi b e r a d a  di 

t a n g a n  P e r t a m i n a .

P r i n s i p  ini sesuai d e n g a n  k e b i j a k s a n a a n  p e r m i n y a k 

an n a s i o n a l  y a n g  m e n g h e n d a k i  ag a r  p e n g u s a h a a n  m i n y a k  b u 

mi d i k e n d a l i k a n  o l e h  p e r u s a h a a n  n e g a r a .  D e n g a n  k e n d a l i  

di t a n g a n  p e r u s a h a a n  n e g a r a  b e r a r t i  m e m b e r i k a n  k e s e m p a t -  

an u n t u k  m e n g e m b a n g k a n  k e m a m p u a n  p e r u s a h a a n  n e g a r a  d a l a m  

op e r a s i  p e r m i n y a k a n .

b. K o n t r a k t o r  d i w a j i b k a n  m e n y e d i a k a n  d a n a  d a n  t e k n o l o g i  

u n t u k  p e l a k s a n a a n  o p e r a s i  e k s p l o r a s i  d a n  p r o d u k s i  m i 

n y a k  bu m i  .

c. M a s a  e k s p l o r a s i  m a k s i m u m  a d a l a h  10 t a h u n  da n  jika se- 

b e l u m n y a  b e r h a s i l  m e m p r o d u k s i k a n  m i n y a k  b u m i  s e c a r a  

k o m e r s i a l ,  m a k a  k e s e l u r u h a n  m a s a  k o n t r a k  m e n j a d i  30 

tahun.

J a n g k a  w a k t u  ini dapat d i p e r p a n j a n g  d e n g a n  p e m b a -  

h a r u a n  k o n t r a k  “s e b e l u m  k o n t r a k  y a n g  lama b e r a k h i r .

d. S e l u r u h  b i a y a  o p e r a s i  p e r t a m b a n g a n  m i n y a k  da n  gas b u 

mi d i t a n g g u n g  k o n t r a k t o r  dan k o n t r a k t o r  b e r t a n g g u n g -  

jav/ab s e r t a  m e n a n g g u n g  r e s i k o  a p a b i l a  t i d a k  d i t e m u k a n
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m i n y a k .

e. Se m u a  b i a y a  o p e r a s i  ak a n  d i p e r o l e h  kem b a l i  ol e h  k o n 

t r a k t o r  asing.

K o n t r a k t o r  a s i n g  ak a n  m e n d a p a t k a n  kem b a l i  b i a y a  

o p e r a s i  y a n g  t e l a h  d i k e l u a r k a n  a p a b i l a  d i t e m u k a n  m i n y a k  

dan gas bumi y a n g  da p a t  d i p r o d u k s i  s e c a r a  kom e r s i a l .  

P e n g g a n t i a n  b i a y a  o p e r a s i  ini a d a l a h  m a k s i m u m  s e b e s a r  

40 %  dari m i n y a k  da n  gas bumi y a n g  d i h a s i l k a n .

f. Si s a  p e n d a p a t a n  s e t e l a h  d i k u r a n g i  b i a y a  o p e r a s i  dan 

p r o d u k s i  di b a g i  d e n g a n  p e r b a n d i n g a n  85 %  u n t u k  P e r t a 

m i n a  da n  15% u n t u k  k o n t r a k t o r ,  d a l a m  b a g i a n  P e r t a m i n a  

s u d a h  t e r m a s u k  p a j a k  u n t u k  p e r s e r o a n  dan p a j a k  atas 

b u n g a .

g. K o n t r a k t o r  h a r u s  b e r s e d i a  m e m e n u h i  d o m e s t i c  o b l i g a t i 

on.

D o m e s t i c  o b l i g a t i o n ,  y a i t u  m a k s i m u m  25% dari p r o 

d uksi y a n g  m e r u p a k a n  b a g i a n n y a  at a u  sa m a  d e n g a n  2 5 % x l 5 %

= 0 , 0 3 7 5 %  dari s e l u r u h  p r o d u k s i  y a n g  d i b a g i  b e r s a m a  s e 

t e l a h  p e n g u r a n g a n  b i a y a  u n t u k  b i a y a  o p e r a s i  d e n g a n  kom- 

p e n s a s i  U S $  0 , 2 0  p e r  bar e l .

h. D a l a m  j a n g k a  w a k t u  t e r t e n t u  a n t a r a  6 sampai 10 tahun, 

k o n t r a k t o r  w a j i b  m e n g e l u a r k a n  s e j u m l a h  b i a y a  m i n i m u m  

u n t u k  e k s p l o r a s i .

i. K o n t r a k t o r  w a j i b  m e n y i s i h k a n  k e m b a l i  s e b a g i a n  w i l a y a h  

k e r j a n y a  d e n g a n  t a h a p a n  2 5 %  d a l a m  2 ta h u n  p e r t a m a  ma-

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



38

sa k o n t r a k  dan 25% lagi d a l a m  2 ta h u n  b e r i k u t n y a .

A p a b i l a  t i d a k  b e r h a s i l  m e m p r o d u k s i  s e c a r a  kom e r -  

sial m a k a  k o n t r a k t o r  w a j i b  m e n g e m b a l i k a n  s e l u r u h  w i l a y a h  

k e r j a  d a l a m  m a s a  e k s p l o r a s i  10 ta h u n  s e r t a  m e m p e r t a h a n -  

k a n  15% w i l a y a h  k e r j a  s e t e l a h  10 ta h u n  m a s a  e k s p l o r a s i  

jika s e b e l u m n y a  b e r h a s i l  m e m p r o d u k s i  s e c a r a  k o m e r s i a l .  

j. S e s u d a h  m e n c a p a i  t i n g k a t  p r o d u k s i  k o m e r s i a l ,  k o n t r a k 

tor w a j i b  ikut s e r t a  m e m e n u h i  k e b u t u h a n  m i n y a k  d a l a m  

n e g e r i .

k. Se m u a  p e r a l a t a n  dan b a r a n g - b a r a n g  k a p i t a l  y a n g  di b e l i  

k o n t r a k t o r  u n t u k  k e p e r l u a n  o p e r a s i n y a ,  s e s u d a h  m a s u k  

di p e l a b u h a n  I n d o n e s i a  m e n j a d i  m i l i k  P e r t a m i n a  tetapi 

k o n t r a k t o r  dapat m e m a n f a a t k a n n y a  s e l a m a  m a s a  kontrak, 

juga d a t a - d a t a  y a n g  d i d a p a t  dari p e l a k s a n a a n  o p e r a s i  

m e n j a d i  m i l i k  P e r t a m i n a .

1. K o n t r a k t o r  w a j i b  m e m a s a r k a n  p r o d u k s i  m i n y a k  se b a g a i  

hasil k e r j a  w i l a y a h n y a .  

m. K e p a d a  k o n t r a k t o r  d i b e r i k a n  i n t e n s i f  e k s p l o r a s i .

I n t e n s i f  e k s p l o r a s i  itu a n t a r a  lain berupa:

(1) H a r g a  m i n y a k  m e n t a h  p r o r a t a  s e l a m a  5 tahun p e r t a m a  

p r o d u k s i  a d a l a h  s e s u a i  d e n g a n  h a r g a  pasar, s e d a n g k a n  

s e t e l a h  t a h u n  ke lima h a r g a  m i n y a k  m e n t a h  p r o r a t a  

U S $  0, 2 0  (untuk k o n t r a k  lama s e b e l u m  1969) s e d a n g k a n  

s e s u d a h  t a h u n  1989 a d a l a h  10% dari h a r g a  ekspor;

(2) I n v e s t m e n t  credit s e b e s a r  20 %  (pa j a k  lama) a t a u  17%
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{pa j a k  baru) u n t u k  f a s i l i t a s  pro d u k s i ;

(3) I n s e n t i f  laut d a l a m  u n t u k  d a e r a h  lepas pan t a i  d e n g a n  

k e d a l a m a n  tertentu.

D e n g a n  m e l i h a t  dari p r i n s i p - p r i n s i p  p o k o k  di d a l a m  

P e r j a n j i a n  Ba g i  H a s i l  m a k a  s e c a r a  ga r i s  b e s a r  akan dapat 

d i l i h a t  isi s e r t a  m a k s u d  dari k o n t r a k  y a n g  dib u a t  a n t a r a  

P e r t a m i n a  dan k o n t r a k t o r  asing. Da r i  p r i n s i p - p r i n s i p  p o 

kok t e r s e b u t  da p a t  d i l i h a t  b a h w a  s e c a r a  h u k u m  I n d o n e s i a  

m e m i l i k i  p o s i s i  y a n g  m e n g u n t u n g k a n  se b a g a i  p i h a k  y a n g  

m e m i l i k i  w i l a y a h  p e r t a m b a n g a n .

S e b e l u m  sam p a i  p a d a  p e n a n d a t a n g a n a n  su a t u  K o n t r a k  

Bagi H a s i l ,  d a l a m  p r o s e s n y a  m e m i l i k i  b e b e r a p a  tahapan. 

T a h a p a n - t a h a p a n  y a n g  ada d a l a m  p e m b e n t u k a n  P e r j a n j i a n  

Bagi H a s i l  a d a l a h  s e b a g a i  ber i k u t :

a. T a h a p  p e r t a m a ,  P e r t a m i n a  m e n g a d a k a n  p e l e l a n g a n  w i l a 

y a h  k e r j a n y a .

P a d a  t a h a p  ini P e r t a m i n a  m e n g u n d a n g  k o n t r a k t o r -  

k o n t r a k t o r  m i n y a k  a s i n g  y a n g  a d a  di I n d o n e s i a  u n t u k  me- 

n g i k u t i  l e l a n g  t e r s e b u t .  U n d a n g a n  u n t u k  lelang t i d a k  di- 

s i a r k a n  d a l a m  m e d i a  m a s s a  g u n a  m e n j a g a  k e r a h a s i a a n  dari 

w i l a y a h  k e T j a  y a n g  a k a n  d i t a w a r k a n  o l e h  P e r t a m i n a .  P a d a  

saat p e r t e m u a n  l e l a n g  d i s e r t a k a n  p u l a  mo d e l  draft k o n 

trak y a n g  t e l a h  d i s u s u n  o l e h  P e r t a m i n a  sebe l u m n y a .  Dr a f t  

ini t e r d i r i  dari 17 b a g i a n  (se c t i o n )  dan 4 b a g i a n  do k u -  

m e n  t e n t a n g  o b j e k  (ex h i b i t ) .  K e  17 b a g i a n  dan 4 d o k u m e n
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t e n t a n g  o b j e k  t e r s e b u t  a d a l a h  se b a g a i  berikut:

(1) B a g i a n  I, S c o p e  d a n  D e f i n i t i o n s .

P a d a  b a g i a n  ini d i u r a i k a n  t e n t a n g  b i d a n g  k o n 

t r a k  s e r t a  d e f i n i s i  dari i s t i 1 a h - i s t i 1 ah p e n g u s a h a a n  

m i n y a k  dan gas bumi y a n g  b e r h u b u n g a n  d e n g a n  k o n t r a k  

t e r s e b u t .

(2) B a g i a n  II, Te r m s .

P a d a  b a g i a n  ini d i k e m u k a k a n  j a n g k a  w a k t u  d a 

ri kon t r a k ,  p a d a  u m u m n y a  j a n g k a  w a k t u  d a l a m  p r a k t e k  

a d a l a h  30 tahun. S e l a i n  itu juga d i k e m u k a k a n  ja n g k a  

w a k t u  k o n t r a k t o r  h a r u s  dapat m e n e m u k a n  m i n y a k  m e n 

tah, yaitu, p a d a  6 ta h u n  p e r m u l a a n  k o n t r a k  s e j a k  pe- 

n a n d a t a n g a n a n  k o n t r a k , ha r u s  dapat m e n e m u k a n  m i n y a k  

me n t a h .  Ju g a  d i k e m u k a k a n  p e r p a n j a n g a n  wa k t u ,  jika 

p a d a  6 ta h u n  p e r m u l a a n  k o n t r a k  b e l u m  dapat m e n e m u k a n  

m i n y a k  m a k a  k o n t r a k t o r  m a s i h  d i b e r i k a n  k e s e m p a t a n  2 

p e r i o d e  t a m b a h a n  w a k t u  m a s i n g - m a s i n g  s e l a m a  2 tahun. 

Jadi s e c a r a  k e s e l u r u h a n  k o n t r a k t o r  d i b e r i  k e s e m p a t a n  

10 ta h u n  u n t u k  m e n e m u k a n  m i n y a k  da n  gas bumi.

(3) B a g i a n  III, E x c l u s i o n  of Area.

P a d a  b a g i a n  ini d i k e m u k a k a n  c a r a  p e n g e m b a l i a n  

w i l a y a h  k e r j a  k e p a d a  P e r t a m i n a  dari k o n t r a k t o r ,  y a n g  

b i a s a n y a  j a n g k a  w a k t u n y a  a d a l a h  3 tahun, 5 tahun, 10 

t a h u n .
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(4) B a g i a n  IV, W o r k  P r o g r a m  and E x p e n d i t u r e s .

P a d a  b a g i a n  ini d i k e m u k a k a n  p r o g r a m  k e r j a  dan 

p e m b i a y a a n  da r i  o p e r a s i  e k s p l o r a s i  d a n  p r o d u k s i ,  di 

m a n a  p r o g r a m  k e r j a  da n  p e m b i a y a a n n y a  d i s u s u n  u n t u k  

j a n g k a  w a k t u  10 t a h u n  kontrak.

(5) B a g i a n  V, R i g h t s  an d  O b l i g a t i o n s  of the P a r t i e s .

P a d a  b a g i a n  ini d i k e m u k a k a n  h a k - h a k  da n  kewa- 

ji b a n  dari p a T a  p i h a k  y a n g  t e r l i b a t  di d a l a m  P e r j a n 

jian Ba g i  H a s i l  d a l a m  hal ini P e r t a m i n a  d a n  k o n t r a k 

tor asing.

(6) B a g i a n  VI, R e c o v e r y  of O p e r a t i n g  Cost and H a n d l i n g  

of P r o d u c t i o n .

P a d a  b a g i a n  ini d i k e m u k a k a n  s y a r a t - s y a r a t  dan 

c a r a  p e n g e m b a l i a n  b i a y a - b i a y a  o p e r a s i  dan p e n g e n d a -  

lian a t a u  p e n a n g a n a n  pro d u k s i ,  y a n g  m e l i p u t i  m i n y a k  

m e n t a h  dan gas bumi.

(7) B a g i a n  VII, V a l u a t i o n  of C r u d e  Oil.

P a d a  b a g i a n  ini d i k e m u k a k a n  c a r a - c a r a  p e n a k -  

s i r a n  h a r g a  minyak' m e n t a h  y a n g  te l a h  d i p r o d u k s i .

(8) B a g i a n  VIII, C o m p e n s a t i o n  and P r o d u c t i o n  Bonus.

P a d a  b a g i a n  ini d i k e m u k a k a n  b i a y a - b i a y a  kom- 

p e n s a s i  y a n g  h a r u s  d i b a y a r  o l e h  k o n t r a k t o r  a s i n g  

at a s  i n f o r m a s i  y a n g  d i k e l u a r k a n  o l e h  P e r t a m i n a  dan 

b o n u s  y a n g  h a r u s  d i b a y a r  k e p a d a  P e r t a m i n a  at a s  p r o 

d u k s i  minyak.
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(9) B a g i a n  IX, P a y m e n t s .

P a d a  b a g i a n  ini d i k e m u k a k a n  m a t a  u a n g  ma n a  

y a n g  ak a n  d i p a k a i  u n t u k  p e m b a y a r a n - p e m b a y a r a n  se- 

h u b u n g a n  d e n g a n  o p e r a s i  e k s p l o r a s i  da n  produksi.

(10) B a g i a n  X, T i t l e  of E q u i p m e n t .

P a d a  b a g i a n  ini d i k e m u k a k a n  m e n g e n a i  status 

dari p e r a l a t a n - p e r a 1 at an y a n g  d i g u n a k a n  u n t u k  m e 

l a k s a n a k a n  p r o g r a m  k e r j a  dari o p e r a s i  p e r t a m b a n g a n  

m i n y a k .  B e r d a s a r k a n  p r a k t e k  m a k a  p e r a l a t a n  y a n g  di- 

beli dari luar n e g e r i  m e n j a d i  m i l i k  P e r t a m i n a  sejak 

p e r t a m a  kali t i b a  di p e l a b u h a n  di Indonesia.

(11) B a g i a n  XI, C o n s u l t a t i o n  a n d  A r b i t a t i o n .

P a d a  b a g i a n  ini d i k e m u k a k a n  c a r a - c a r a  p e n y e 

l e s a i a n  p e r s e l i s i h a n  y a n g  timbul s e h u b u n g a n  d e n g a n  

k o n t r a k  ju g a  p r o s e d u r  p e n u n j u k a n  a r b i t r a t o r .

(12) B a g i a n  XII, E m p l o y m e n t  a n d  T r a i n i n g  of I n d o n e s i a n  

P e r s o n e 1.

P a d a  b a g i a n  ini d i k e m u k a k a n  j a b a t a n - j a b a t a n  

y a n g  dapat d i d u d u k i  t e n a g a  I n d o n e s i a  s e r t a  p e n d i d i -  

kan dan l a t i h a n  bagi t e n a g a - t e n a g a  at a u  o r a n g  P e r 

tamina.

(13) B a g i a n  XIII, T e r m i n a t i o n .

P a d a  b a g i a n  ini d i k e m u k a k a n  syarat s e r t a  ca- 

ra p e n g a k h i r a n  kon t r a k .
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(14) B a g i a n  XIV. B o o k s  and A c c o u n t s  and Audits.

P a d a  b a g i a n  ini d i k e m u k a k a n  k e t e n t u a n - k e t e n -  

tuan t e n t a n g  p e m b u k u a n ,  l a p o r a n  k e u a n g a n  se r t a  pe- 

m e r i k s a a n  k e u a n g a n .

(15) B a g i a n  XV, O t h e r  P r o v i s i o n .

P a d a  b a g i a n  ini d i k e m u k a k a n  k e t e n t u a n  sehu- 

b u n g a n  d e n g a n  surat m e n y u r a t , h u k u m  d a n  p e r a t u r a n  

y a n g  b e r l a k u  bagi k o n t r a k t o r  t e r s e b u t ,  k e a d a a n - k e -  

a d a a n  y a n g  da p a t  m e n u n d a  p e l a k s a n a a n  k e w a j i b a n  sa 

lah sa t u  pihak, p e m r o s e s a n  p r o d u k  hasil o p e r a s i  m i 

n y a k  dan teks dari k o n t r a k  t e r s e b u t .  T e n t a n g  teks 

k o n t r a k  ini, d a l a m  n a s k a h n y a  m e m a n g  d i k a t a k a n  di- 

buat d a l a m  d u a  bahasa, y a i t u  b a h a s a  Inggris dan b a 

h a s a  I n d o n e s i a  a k a n  tet a p i  di d a l a m  p r a k t e k ,  teks 

k o n t r a k  h a n y a  di b u a t  d a l a m  b a h a s a  Inggris.

(16) B a g i a n  XVI, P a r t i c i p a t i o n .

P a d a  b a g i a n  ini d i k e m u k a k a n  k e t e n t u a n - k e t e n -  

tuan p e r u s a h a a n  n a s i o n a l  y a n g  ikut s e r t a  b e r s a m a  

P e r t a m i n a  d a l a m  o p e r a s i  e k s p l o r a s i  dan pro d u k s i .

(17) B a g i a n  XVII, E f f e c t i v e n e s s .

P a d a  b a g i a n  ini d i k e m u k a k a n  t e n t a n g  mu l a i  ber- 

l a k u n y a  k o n t r a k ,  p e r u b a h a n  k o n t r a k  dan p e n a n d a t a -  

n g a n a n  k o n t r a k .

(18) E x h i b i t  A, b e r i s i  p e r i n c i a n  d a n  p e n j e l a s a n  dari 

c o n t r a c t  area.
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(19) E x h i b i t  B, b e r i s i  p e t a  dari c o n t r a c t  area.

(20) E x h i b i t  C, be r i s i  p e r i n c i a n  da n  p e n j e l a s a n  t e n t a n g  

p r o s e d u r  l a p o r a n  k e u a n g a n ,  b i a y a  op e r a s i ,  m e t o d e  

a k u n t a n s i ,  y a n g  d i p a k a i  d a l a m  p e r h i t u n g a n  p e n g e m b a -  

lian b i a y a  op e r a s i .

(21) E x h i b i t  D, b e r i s i  p e n j e l a s a n  t e n t a n g  p r i n s i p  y a n g  

d i p a k a i  d a l a m  k e i k u t s e r t a a n  p i h a k  p e r u s a h a a n  n a s i 

onai I n d o n e s i a  d a l a m  o p e r a s i  e k s p l o r a s i  d a n  p r o d u k -  

s i .

D a l a m  l e l a n g  ini, P e r t a m i n a  m e n c a r i  k o n t r a k t o r  b o n a f i d  

d a n  m e m b e r i k a n  t a w a r a n  t e r b a i k  s e h u b u n g a n  d e n g a n  "wilayah 

k e r j a  y a n g  d i t a w a r k a n .

b. T a h a p  kedua.

P a d a  t a h a p  ini s e t e l a h  d i k e t a h u i  k o n t r a k t o r  pe m e -  

n a n g  d a l a m  l e l a n g  m a k a  d i a d a k a n  n e g o i s a s i  a n t a r a  P e r t a 

m i n a  d e n g a n  k o n t r a k t o r  asing. P a d a  t a h a p  n e g o i s a s i  di b i -  

c a r a k a n  t e n t a n g  dr a f t  k o n t r a k  y a n g  d i t a w a r k a n  o l e h  P e r 

tamina, a p a k a h  d i t e r i m a  s e l u r u h n y a  a t a u k a h  a d a  t a m b a h a n  

a t a u  p e r u b a h a n .  T e t a p i  k h u s u s  t e n t a n g  h u k u m  d a n  p e r a t u r 

an y a n g  b e r l a k u  di d a l a m  k o n t r a k  t i d a k  dapat d i t a w a r  la- 

gi h a r u s  m e m a k a i  h u k u m  I n d o n e s i a  dan k e t e n t u a n  ini raeru- 

p a k a n  h a r g a  mati.

c. T a h a p  ketiga.

S e t e l a h  t e r c a p a i  k e s e p a k a t a n  d a l a m  n e g o s i a s i ,  m a 

ka P e r t a m i n a  a k a n  m e n g a j u k a n  k e p a d a  p e m e r i n t a h  d a n  D K P P
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(Dewan K o m i s a r i s  P e m e r i n t a h  u n t u k  P e r t a m i n a )  u n t u k  m e m 

b e r i k a n  p e r s e t u j u a n .  S e t e l a h  m e n d a p a t  p e r s e t u j u a n  dari 

D K P P  da n  p e m e r i n t a h  d a l a m  hal ini p r e s i d e n ,  m a k a  b a r u l a h  

da p a t  d i l a k s a n a k a n  p e n a n d a t a n g a n a n  P e r j a n j i a n  Bagi Hasil 

t e r s e b u t .  Y a n g  m e n a n d a t a n g a n i  d a l a m  hal ini a d a l a h  Dirut 

P e r t a m i n a ,  w a k i l  dari k o n t r a k t o r  a s i n g  s e r t a  M e n t e r i  

P e r t a m b a n g a n  d a n  E n e r g i  s e l a k u  w a k i l  dari p e m e r i n t a h .

A p a b i l a  di l i h a t ,  m a k a  P e r j a n j i a n  Bagi Hasil ini 

m e r u p a k a n  p e r j a n j i a n  formil k a r e n a  b e n t u k n y a  ter t u l i s  

s e r t a  b a r u  m e n g i k a t  a p a b i l a  p a r a  p i h a k  t e l a h  m e n a n d a t a 

ng a n i  k o n t r a k  t e r s e b u t  d a l a m  n a s k a h  y a n g  resmi. K e s e p a -  

k a t a n  a n t a r a  P e r t a m i n a  dan k o n t r a k t o r  sa j a  ti d a k  dapat 

m e n j a d i  d a s a r  u n t u k  m e n g i k a t  k e d u a  b e l a h  p i h a k  m e l a k s a 

n a k a n  p e r j a n j  i a n .

2. H a k  d a n  K e w a i i b a n  P a r a  P i h a k  D a l a m  K o n t r a k  Bagi Hasil

Di d a l a m  s e t i a p  p e r j a n j i a n  i n t e r n a s i o n a l  y a n g  di- 

buat, di d a l a m n y a  s e l a l u  t e r d a p a t  b a g i a n  y a n g  m e m b i c a r a -  

ka n  t e n t a n g  ha k  dan k e w a j i b a n  dari pa r a  p i h a k  y a n g  ter- 

libat d a l a m  p e m b u a t a n  k o n t r a k  t e r s e b u t .  T u j u a n  dari pen- 

c a n t u m a n  s e c a r a  tegas t e n t a n g  m a s a l a h  ha k  d a n  k e w a j i b a n  

p a r a  p i h a k  di d a l a m  k o n t r a k  t e r u t a m a  a d a l a h  u n t u k  m e n g -  

a n t i s i p a s i  k e m u n g k i n a n - k e m u n g k i n a n  y a n g  dapat terjadi 

d a l a m  p e l a k s a n a a n  k o n t r a k  s e l a i n  itu juga m e m b e r i k a n  

g a m b a r a n  s e c a r a  jelas t e n t a n g  b a t a s a n - b a t a s a n  y a n g  ha r u s

45
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dan da p a t  d i l a k s a n a k a n  o l e h  p a r a  p i h a k  s e r t a  k o m p e n s a s i  

y a n g  -dapat d i p e r o l e h  o l e h  p a r a  p i h a k  s e h u b u n g a n  de n g a n  

p e l a k s a n a a n  p e r j a n j i a n  t e r s e b u t .  D e n g a n  p e n c a n t u m a n  s e 

c a r a  tegas t e n t a n g  h a k  da n  k e w a j i b a n  di d a l a m  k o n t r a k  

j u g a  a k a n  m e m b e r i  k e m u d a h a n  bagi p a r a  p i h a k  a p a b i l a  di 

k e m u d i a n  hari t e r d a p a t  s a l a h  sa t u  p i h a k  y a n g  m e l a k u k a n  

w a n p r e s t a s i  d e n g a n  k a t a  lain p e n c a n t u m a n  s e c a r a  tegas 

t e n t a n g  h a k  dan k e w a j i b a n  di d a l a m  k o n t r a k  a k a n  lebih 

m e m b e r i k a n  k e p a s t i a n  h u k u m  bagi p a r a  p i h a k  y a n g  terlibat 

d a l a m  k o n t r a k  t e r s e b u t .

Di d a l a m  P e r j a n j i a n  Bagi Hasil a n t a r a  P e r t a m i n a  

dan p i h a k  k o n t r a k t o r  a s i n g  juga d i c a n t u m k a n  s e c a r a  tegas 

t e n t a n g  h a k  dan k e w a j i b a n  a n t a r a  P e r t a m i n a  da n  k o n t r a k 

tor a s i n g  yang t e r l i b a t  d a l a m  p e r j a n j i a n  ter s e b u t .  T e n 

tang hak dan k e w a j i b a n  dari p a r a  p i h a k  d i b a g i  m e n j a d i  

d u a  b a g i a n  y a i t u  h a k  dan k e w a j i b a n  k o n t r a k t o r  dan P e r t a 

mina. H a k  dan k e w a j i b a n  t e r s e b u t  a d a l a h  s e b a g a i  ber i k u t :

a. H a k  d a n  k e w a j i b a n  dari k o n t r a k t o r  asing:

(1) W a j i b  m e n g a j u k a n  se m u a  d a n a  d a n  m e m b e l i  atau me- 

n y e w a  s e m u a  m a t e r i a l ,  p e r a l a t a n  d a n  p e r s e d i a a n -  

p e r s e d i a a n  y a n g  d i b u t u h k a n  u n t u k  d i b e l i  a t a u  di- 

s e w a  d e n g a n  m a t a  u a n g  asing, m e n u r u t  p r o g r a m  k e r 

ja;

(2) M e l e n g k a p i  s e m u a  b a n t u a n  teknik, t e r m a s u k  pe r s o -  

nil a s i n g  y a n g  d i b u t u h k a n  u n t u k  p e l a k s a n a a n  pro-
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g r a m  kerja;

(3) M e n y e d i a k a n  d a n a  u n t u k  m e l a k s a n a k a n  p r o g r a m  k e r j a  

t e r m a s u k  p e m b a y a r a n  u n t u k  p i h a k  a s i n g  k e t i g a  ya n g  

m e l a k u k a n  s e r v i s - s e r v i s  s e b a g a i  k o n t r a k t o r ;

(4) B e r t a n g g u n g j a w a b  u n t u k  p e r s i a p a n  dan p e l a k s a n a -  

an p r o g r a m  k e r j a  y a n g  h a r u s  d i l a k s a n a k a n  s e c a r a  

p r a k t i s  d a n  sesuai d e n g a n  m e t o d e  il m i a h  y a n g  te- 

pat, dan k o n t r a k t o r  w a j i b  m e n g a m b i l  l a n g k a h  ya n g  

p e r l u  u n t u k  p e r l i n d u n g a n  p e l a y a r a n  dan p e n a n g k a p -  

an ikan, d a n  h a r u s  m e n c e g a h  m e l u a s n y a  p o l u s i  laut 

an. P e l a k s a n a a n  p r o g r a m  k e r j a  h a r u s  d i u s a h a k a n  

s e h i n g g a  t i d a k  b e r t e n t a n g a n  d e n g a n  k e w a j i b a n - k e -  

w a j i b a n  y a n g  d i b e b a n k a n  p a d a  p e m e r i n t a h  o l e h  h u 

k u m  i n t e r n a s i o n a l ;

(5) M e m e g a n g  ko n t r o l  t e r h a d a p  s e m u a  b a r a n g - b a r a n g  se- 

w a a n  y a n g  d i b a w a  ke I n d o n e s i a  d a n  b e r h a k  m e m i n -  

d a h k a n  b a r a n g  t e r s e b u t  dari t empatnya;

(6) M e m p u n y a i  h a k  u n t u k  m e n j u a l ,  m e m b e r i k a n ,  m e m i n -  

d a h k a n  a t a u  m e n e m p a t k a n  s e m u a  at a u  s e t i a p  b a g i a n  

dari h a k - h a k  d a n  k e p e n t i n g a n n y a , k e p a d a  p e r u s a h a 

an y a n g  m e n j a d i  a f i l i a s i n y a  d e n g a n  p e r s e t u j u a n  

t e r t u l i s  dari P e r t a m i n a .

(7) M e m p u n y a i  hak m a s u k  da n  k e l u a r  dari a r e a  k o n t r a k  

d a n  f a s i 1 i t a s - f a s i 1itas y a n g  a d a  s e t i a p  s a a t ;

(8) M e m p u n y a i  h a k  u n t u k  m e n g g u n a k a n  dan m e m p u n y a i  ja-
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lan m a s u k  ke lokasi sumur;

(9) M e n y i a p k a n  dan m e l a k s a n a k a n  r e n c a n a  dan p r o g r a m  

u n t u k  t r a i n i n g  in d u s t r i  da n  p e n d i d i k a n  bagi o r a n g  

I n d o n e s i a  u n t u k  s e m u a  k l a s i f i k a s i  tugas m e n g e n a i  

o p e r a s i  p e r m i n y a k a n ;

(10) M e n y e r a h k a n  k e p a d a  P e r t a m i n a  s a l i n a n  dari se m u a  

d a t a  asli t e n t a n g  g e o l o g i c a l ,  g e o f i s i c a l ,  d r i l l 

ing, sumur, p r o d u k s i  d a n  1a p o r a n - 1a p o r a n  lain.

(11) S e s u d a h  m e n c a p a i  p r o d u k s i  k o m e r s i a l ,  k o n t r a k t o r  

w a j i b  ikut s e r t a  m e m e n u h i  k e b u t u h a n  m i n y a k  d a l a m  

n e g e r i  ( k e w a j i b a n  p r o r a t a ) ;

(12) K o n t r a k t o r  w a j i b  m e n g e l u a r k a n  s e j u m l a h  b i a y a  m i 

n i m u m  u n t u k  e k s p l o r a s i ;

(13) K o n t r a k t o r  w a j i b  m e n y i s i h k a n  k e m b a l i  s e b a g i a n  w i 

l a y a h  k e r j a n y a  d a l a m  j a n g k a  w a k t u  tertentu;

(14) K o n t r a k t o r  w a j i b  m e m b a y a r  s e c a r a  l a n g s u n g  k e p a d a  

p e m e r i n t a h  a t a s  p a j a k - p a j a k  y a n g  d i b e b a n k a n  kepa- 

d a n y a ;

(15) K o n t r a k t o r  b e r h a k  at a s  hasil p r o d u k s i ,  yaitu, m i 

n y a k  m e n t a h  s e b e s a r  2 8 , 8 4 6 %  s e t e l a h  d i k u r a n g i  b i 

a y a  o p e r a s  i ;

(16) K o n t r a k t o r  b e r h a k  m e n d a p a t k a n  k e m b a l i  b i a y a  ope- 

ra s i  y a n g  t e l a h  d i k e l u a r k a n  dari ha s i l  pr o d u k s i ;

(17) K o n t r a k t o r  w a j i b  m e m a s a r k a n  p r o d u k s i  m i n y a k  s e b a 

gai hasil w i l a y a h  k e r j a n y a ;
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(IS) K o n t r a k t o r  w a j i b  m e m b a y a r  b o n u s  inf o r m a s i  k e p a d a  

P e r t a m i n a ;

(19) K o n t r a k t o r  h a r u s  m e n u n j u k  p e r w a k i l a n  r e s m i n y a  dan 

h a r u s  b e r k a n t o r  di Jakarta.

Di sisi lain m a k a  P e r t a m i n a  seb a g a i  s a l a h  satu p i h a k  

y a n g  juga t e r l i b a t  m e m i l i k i  ha k  dan k e w a j i b a n  y a n g  di- 

c a n t u m k a n  s e c a r a  te g a s  di d a l a m  k o n t r a k .  H a k  dan k e w a j i 

ba n  t e r s e b u t  ada l a h :

b. Ha k  d a n  k e w a j i b a n  dari P e r t a m i n a :

(1) B e r t a n g g u n g j a w a b  u n t u k  m a n a j e m e n  o p e r a s i  dan ber- 

k o n s u l t a s i  d e n g a n  k o n t r a k t o r  s e h u b u n g a n  d e n g a n  

p r o g r a m  kerja;

(2) B e r k e w a j i b a n  m e m b e b a s k a n  s e m u a  p a j a k - p a j a k  atas 

b a r a n g - b a r a n g  y a n g  b e r h u b u n g a n  d e n g a n  op e r a s i  

y a n g  d i l a k s a n a k a n  s e r t a  atas p e 1a y a n a n - p e l a y a n a n  

o l e h  k o n t r a k t o r  at a u  a f i l i a s i n y a ;

(3) M e m b a n t u  da n  m e m p e r c e p a t  p e l a k s a n a a n  p r o g r a m  k e r 

ja k o n t r a k t o r  d e n g a n  m e n y e d i a k a n  f a s i 1 ita s - f a s i -  

litas s e c a r a  k e s e l u r u h a n  y a n g  d i b u t u h k a n  k o n t r a k 

tor ;

(4) M e n j a m i n  t e r s e d i a n y a  d a n a  r u p i a h  y a n g  c u k u p  u n t u k  

m e n u t u p i  p e n g e l u a r a n  y a n g  *diperlukan d a l a m  p e l a k 

s a n a a n  p r o g r a m  kerja;

(5) B e r h a k  a t a s  d a t a  asli y a n g  d i h a s i l k a n  dari o p e r a 

si p e r m i n y a k a n  y a n g  t e l a h  d i s u s u n  o l e h  k o n t r a k t o r
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y a n g  m e l i p u t i  g e o l o g i c a l ,  g e o p h y s i c a l ,  p e t r o p h y -  

sical, e n g i n e e r i n g ,  k e d u d u k a n  sumur, la p o r a n  dan 

d a t a  lain;

(6) D a p a t  m e n g g u n a k a n  p e r a l a t a n - p e r a l a t a n  y a n g  ada 

s e p a n j a n g  ti d a k  m e n g g a n g g u  o p e r a s i  p e r m i n y a k a n  

k o n t r a k t o r  d a n  a t a s  ijin k o n t r a k t o r ;

(7) B e r h a k  atas s e l u r u h  p e r a l a t a n  y a n g  te l a h  dibeli 

o l e h  k o n t r a k t o r  u n t u k  o p e r a s i  p e r m i n y a k a n ;

(8) B e r h a k  atas hasil p r o d u k s i  s e b e s a r  7 1 , 5 3 8  u n t u k  

m i n y a k  m e n t a h .

Dari hal di atas, dapat d i l i h a t  b a h w a  m a s i n g - m a s i n g  p i 

ha k  d a l a m  p e r j a n j i a n  t e l a h  d i b a t a s i  r u a n g  g e r a k n y a  oleh 

ha k  dan k e w a j i b a n  m a s i n g - m a s i n g  sep e r t i  y a n g  t e r c a n t u m  

di d a l a m  draft P e r j a n j i a n  B a g i  Hasil. A k a n  tetapi se- 

r i n g k a l i  t e r j a d i  di d a l a m  p r a k t e k  b e r b e d a  d e n g a n  y a n g  

telah d i s e b u t k a n  di d a l a m  d r a f t  k o n t r a k  t e r u t a m a  dari 

segi k e w a j i b a n  k o n t r a k t o r  u n t u k  m e n y i a p k a n  dan m e l a k s a -  

n a k a n  t r a i n i n g  ind u s t r i  ba g i  o r a n g  I n d o n e s i a  s e r t a  p r o 

ses a l i h  t e k n o l o g i  da n  i n d o n e s i a s i  d a l a m  r a n g k a  o p e r a s i  

e k s p l o r a s i  d a n  p r o d u k s i  m i n y a k ,  s e h i n g g a  lebih awal p i 

h a k  I n d o n e s i a  h a r u s  d a p a t  m e n g a n t i s i p a s i  k o n d i s i  t e r s e 

but .
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3. S u m b a n g a n  P e r i a n i i a n  B a g i  Ha s i l  B e r k a i t a n  D e n g a n

P r i n s i p  A l i h  T e k n o l o g i  di D a l a m  K o n t r a k  Bagi Hasil di 

I n d o n e s i a

K o n t r a k  Bagi Hasil se b a g a i  s a t u - s a t u n y a  b e n t u k  

y a n g  d i t a w a r k a n  o l e h  I n d o n e s i a  k e p a d a  p i h a k  k o n t r a k t o r  

a s i n g  t i d a k  da p a t  d i p u n g k i r i  t e l a h  m e m b e r i k a n  s u a t u  s u m 

b a n g a n  y a n g  b e s a r  bagi p e r e k o n o m i a n  Ind o n e s i a .  P e r j a n 

jian Bagi Ha s i l  y a n g  d i c i p t a k a n  o l e h  Ibnu S u t o w o  d a l a m  

u s a h a  u n t u k  m e n a r i k  m i n a t  p e r u s a h a a n - p e r u s a h a a n  m i n y a k  

a s i n g  t e l a h  m e m b e r i k a n  s u a t u  s u m b a n g a n  y a n g  c u k u p  p o t e n -  

sial d a l a m  p e n e r i m a a n  n e g a r a . D e n g a n  P e r j a n j i a n  Bagi 

Hasil ini m a k a  s e c a r a  t i d a k  l a n g s u n g  te l a h  m e n e r a p k a n  

su a t u  p o l a  p e m i l i k a n  s e p e n u h n y a  m i n y a k  o l e h  neg a r a ,  y a 

itu d e n g a n  m e n g u a s a i  m a n a j e m e n  p e n g u s a h a a n  m i n y a k  dan 

gas bumi. D e n g a n  k o n s e p  k o n t r a k  Bagi Hasil, m a k a  terda- 

pat b a n y a k  k e m a j u a n  di d a l a m  p e n g u s a h a a n  m i n y a k  di I n d o 

nesia, d i a n t a r a n y a ,  di p e r m u l a a n  ta h u n  1989 t e l a h  ter- 

b e n t u k  70 k o n t r a k  a r e a  y a n g  m e m a k a i  s i s t e m  K o n t r a k  Bagi 

Hasil, yaitu, 22 k o n t r a k  t e l a h  b e r p r o d u k s i  da n  48 k o n 

t r a k  s e d a n g  d a l a m  ta h a p  e k s p l o r a s i .  B a n y a k  p e r u s a h a a n -  

p e r u s a h a a n  a s i n g  y a n g  t e r g a b u n g  d a l a m  K o n t r a k  Ba g i  Hasil 

m e m b a n g u n  p e r u s a h a a n  d a n  m e n j a l i n  h u b u n g a n  y a n g  abadi 

d e n g a n  I n d o n e s i a  dan di b a w a h  p i m p i n a n  P e r t a m i n a ,  b a n y a k

l ^ D e p a r t e m e n  P e r t a m b a n g a n  da n  Ene r g i ,  40 T a h u n  
P e r t a m b a n g a n  da n  E n e r g i  I n d o n e s i a  1945 - 1 9 8 5 . h. 263.
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di a n t a r a  p e r u s a h a a n  a s i n g  t e r s e b u t  y a n g  m e m b e r i k a n  b a 

gi a n  dari p e n d a p a t a n  m e r e k a  kepa-da I n d o n e s i a  d a l a m  b e n 

tuk d u k u n g a n  da n  b a n t u a n  d e n g a n  s a s a r a n  b i d a n g - b i d a n g  

sosial d a n  k e m a n u s i a a n ,  m i s a l n y a ,  m e m b a n g u n  r u m a h  sakit, 

sekolah, s a r a n a  ja l a n  d a n  p e n e r a n g a n ,  s a r a n a  o l a h  raga • 

dan l a i n - l a i n . ^ O  Di sini ter l i h a t  b a h w a  d e n g a n  K o n t r a k  

Bagi H a s i l  s e l a i n  m e n a r i k  mi n a t  p e r u s a h a a n - p e r u s a h a a n  

a s i n g  d a l a m  e k s p l o r a s i  m i n y a k  di I n d o n e s i a  di sa t u  sisi. 

s e d a n g  di sisi lain d e n g a n  b a n y a k n y a  p e r u s a h a a n  a s i n g  

y a n g  d a t a n g  ke I n d o n e s i a  g u n a  m e n g a d a k a n  k e r j a s a m a  d e 

ng a n  P e r t a m i n a  t e l a h  da p a t  m e m b e r i k a n  ti n g k a t  k e h i d u p a n  

y a n g  le b i h  b a i k  bagi m a s y a r a k a t  di s e k i t a r  a r e a  k o n t r a k  

t e r s e b u t .

.Salah s a t u  a s p e k  p e n t i n g  y a n g  ad a  di d a l a m  P e r 

j a n j i a n  Ba g i  H a s i l  a d a l a h  k o n s e p  a l i h  tek n o l o g i .  Hal ini 

t e r l i h a t  d a l a m  s a l a h  sa t u  b a g i a n  d a l a m  dr a f t  k o n t r a k  

y a n g  d i t a n d a t a n g a n i  a n t a r a  P e r t a m i n a  da n  M a r a t h o n  P e t r o 

leum Ti r a m ,  s e b u a h  p e r u s a h a a n  p e r m i n y a k a n  y a n g  a d a  di 

b a w a h  h u k u m  n e g a r a  b a g i a n  D e l a w a r e ,  A m e r i k a  Se r i k a t  p a d a  

b a g i a n  V  t e n t a n g  h a k  d a n  k e w a j i b a n  p a r a  pihak, sub M s e 

ba g a i  b e r i k u t :  ’’Co n t r a c t o r  shall to p r e p a r e  and ca r r y  

out p l a n s  a n d  p r o g r a m s  for ind u s t r i a l  t r a i n i n g  a n d  e d u 

c a t i o n  of I n d o n e s i a n s  for all job c l a s s i f i c a t i o n s  w i t h

^ P e r t a m i n a  II, op. c i t . . h. 58.
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re s p e c t  to o p e r a t i o n s  c o n t e m p l a t e d  h e r e u n d e r”. Dar i  sub 

b a g i a n  t e r s e b u t  b a h w a  k o n t r a k t o r  w a j i b  m e m b e r i k a n  t r a i n 

ing dan p e n d i d i k a n  bagi t e n a g a  I n d o n e s i a  y a n g  terlibat 

di d a l a m  o p e r a s i  e k s p l o r a s i  dan p r o d u k s i  m i n y a k  y a n g  se- 

• c a r a  t i d a k  l a n g s u n g  a p a b i l a  p i h a k  k o n t r a k t o r  m e l a k u k a n  

k e w a j i b a n n y a  d e n g a n  b a i k  ak a n  ter j a d i  a l i h  t e k n o l o g i  k e 

p a d a  p i h a k  I n d o n e s i a .  S e c a r a  t e o r i t i s  a p a b i l a  k o n s e p  

a l i h  t e k n o l o g i  ini b e r j a l a n  d e n g a n  lancar m a k a  d a l a m  be- 

b e r a p a  dekade, I n d o n e s i a  te l a h  da p a t  m e l a k s a n a k a n  s e n d i 

ri o p e r a s i  e k s p l o r a s i  dan p r o d u k s i  m i n y a k  bumi. Te t a p i  

t e r n y a t a  di d a l a m  p r a k t e k  s e h a r i - h a r i ,  k o n s e p  a l i h  t e k 

no l o g i  ini t i d a k  m u d a h  u n t u k  d i j a l a n k a n  k a r e n a  a d a  bebe- 

ra p a  k o n t r a k t o r  a s i n g  y a n g  e n g g a n  u n t u k  m e l a k u k a n  alih 

teknologi'. Hal ini b e r k a i t a n  d e n g a n  m a h a l n y a  nilai t e k 

nologi y a n g  d i p a k a i  d a l a m  o p e r a s i  e k s p l o r a s i  m i n y a k  b u 

mi, s e h i n g g a  b a n y a k  p i h a k  k o n t r a k t o r  a s i n g  y a n g  e n g g a n  

u n t u k  m e l a k s a n a k a n  t e r m  t e n t a n g  a l i h  t e k n o l o g i .

A p a b i l a  hal di atas t i d a k  d i a n t i s i p a s i  o l e h  p i h a k  

P e r t a m i n a  m a k a  a k a n  m e r u g i k a n  p i h a k  I n d o n e s i a  sendiri. 

O l e h  k a r e n a  itu, ag a r  k o n s e p  a l i h  t e k n o l o g i  ini di d a l a m  

p r a k t e k  da p a t  b e r j a l a n  s e c a r a  lancar m a k a  b i a s a n y a  tena- 

g a - t e n a g a  dari I n d o n e s i a  s e c a r a  d i a m - d i a m  m e m p e l a j a r i  

t e k n o l o g i  ter s e b u t .

P a d a  d a s a r n y a  al i h  t e k n o l o g i  m e m i l i k i  p e n g e r t i a n  

y a n g  sangat luas. B e n t u k - b e n t u k  k e r j a s a m a  di d a l a m  pe-
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n g e l o l a a n  dan e k s p l o r a s i  p r o d u k s i  m i n y a k  a n t a r a  P e r t a m i 

na dan p e r u s a h a a n  a s i n g  m e r u p a k a n  s a l a h  satu b e n t u k  al i h  

t e k n o l o g i .  A l i h  t e k n o l o g i  da p a t  d i b a g i  m e n j a d i  du a  ke- 

las, yaitu, p e r a n g k a t  k e r a s  ( h a r d w a r e )  dan p e r a n g k a t  lu- 

n a k  (sof t w a r e ) .  Hal ini b e r k a i t a n  d e n g a n  s u l i t n y a  p e n c a -  

ri a n  m i n y a k  s e h i n g g a  m e m e r l u k a n  a l a t - a l a t  y a n g  m u t a k h i r  

d a n  ma h a l  s e d a n g k a n  di sisi lain p i h a k  I n d o n e s i a  tidak 

m e m i l i k i  c u k u p  u a n g  u n t u k  m e m b e l i n y a  s e h i n g g a  P e r t a m i n a  

m e n g g u n a k a n  mo d a l  a s i n g  da n  m e m b a w a  alat ter s e b u t  m e l a 

lui modal a s i n g  ke Ind o n e s i a .  D e n g a n  a d a n y a  p e r a l a t a n  

y a n g  m a s u k  ke I n d o n e s i a  da n  se s u a i  p e r j a n j i a n ,  m a k a  p i 

ha k  k o n t r a k t o r  h a r u s  m e m b e r i k a n  t r a i n i n g  k e p a d a  p e g a w a i -  

p e g a w a i n y a  y a n g  d i m o n i t o r  o l e h  P e r t a m i n a  m e l a l u i  B P P K A  

(Badan P e m b i n a  P e n g u s a h a a n  K o n t r a k t o r  As i n g )  ti a p  bulan. 

D e n g a n  k a t a  lain p e n g e r t i a n  a l i h  t e k n o l o g i  sangat luas 

mu l a i  dari p e m a k a i n y a  sampai p e n u n j a n g  dari K o n t r a k  Bagi 

Ha s i l  s e p e r t i  s e r v i c e  c o m p a n y  p e r a l a t a n  p e n u n j a n g .L *

A k a n  te t a p i  di d a l a m  p r a k t e k  bagi hasil t e r n y a t a  

t i d a k  s e p e r t i  y a n g  d i h a r a p k a n  d i s e b a b k a n  m a h a l n y a  t e k n o 

logi s e h i n g g a  p i h a k  a s i n g  t i d a k  100% m e m b e r i k a n  t e k n o l o -  

ginya. S e m e n t a r a  itu sanksi dari segi h u k u m  t i d a k  dapat 

d i b e r i k a n ,  k a r e n a  P e r j a n j i a n  B a g i  Ha s i l  m e m i l i k i  k e d u d u -  

k a n  y a n g  s p e s i f i k  d a n  isi dari dr a f t  k o n t r a k  t i d a k  di-

2 * W a w a n c a r a  d e n g a n  Di p l .  Eng. Didi A v i a d i ,  L A S M O  
Oil, Jak a r t a ,  22 Juni 1992.
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at u r  d a l a m  s u a t u  p e r a t u r a n  at a u  p e r u n d a n g a n  tapi h a n y a  

m e r u p a k a n  p e t u n j u k  m e n t e r i  d a l a m  hal ini m e n t e r i  “p e r t a m 

ba n g a n .  Di sisi lain, p i h a k  P e r t a m i n a  ti d a k  dapat m e m b e 

r i k a n  sa n k s i  s e c a r a  k e r a s  dan te g a s  k a r e n a  b i l a  hal itu 

d i l a k u k a n ,  m a k a  t i d a k  a d a  mo d a l  a s i n g  y a n g  m a u  m a s u k  ke 

I n d o n e s i a  s e h i n g g a  a k a n  m e n g h a m b a t  p e r k e m b a n g a n  p e m b a -  

ngu n a n .  S e l a i n  itu d a l a m  hal o p e r a s i  p e r m i n y a k a n  se c a r a  

u m u m  p e m i l i k  mo d a l  d a l a m  hal ini k o n t r a k t o r  m e m i l i k i  

p r i n s i p  d a l a m  m e m b e r i k a n  t e k n o l o g i n y a  t i d a k  semua, yang 

p e n t i n g  b i s a  m e n u n j a n g  o p e r a s i  d a n  agar t e n a g a  a s i n g  t e 

tap d i b u t u h k a n .  S e h i n g g a  a p a b i l a  k e w a j i b a n  y a n g  b e r k a i t -  

an d e n g a n  al i h  t e k n o l o g i  t e r s e b u t  ti d a k  d i l a k u k a n  m a k a  

P e r t a m i n a  akan m e w a j i b k a n  p e r u s a h a a n  u n t u k  m e m b a y a r  den- 

da dan t i d a k  m e m b e r i k a n  ijin p e r p a n j a n g a n . A k a n  tetapi 

m e s k i p u n  hal itu d i j a l a n k a n ,  p i h a k  I n d o n e s i a  ha r u s  ber- 

u s a h a  d e n g a n  k e k u a t a n  d a n  k e a h l i a n  t e r s e n d i r i  a g a k  t e k 

n o l o g i  m a j u  dapat t e r s e r a p  d e n g a n  b a i k  s e h i n g g a  pr o s e s  

a l i h  t e k n o l o g i  d a p a t  b e r j a l a n  lancar da n  P e r j a n j i a n  Bagi 

Ha s i l  da p a t  m e m b e r i k a n  s u a t u  s u m b a n g a n  y a n g  o p t i m a l  bagi 

p e r k e m b a n g a n  d u n i a  p e r m i n y a k a n  di I n d o n e s i a  d a n  dapat 

m e m b e r i k a n  hasil y a n g  o p t i m a l  d a l a m  p e n e r i m a a n  negara.

P a d a  d a s a r n y a ,  k o n t r a k  y a n g  d i b u a t  a n t a r a  P e r t a 

m i n a  da n  k o n t r a k t o r  a s i n g  m e r u p a k a n  k o n t r a k  s t a n d a r t  

y a n g  t i d a k  a d h e s i v e  d e n g a n  k a t a  lain m e m i l i k i  sifat be r -  

im b a n g  da n  ti d a k  m e m e n t i n g k a n  s a l a h  sa t u  pihak. A k a n  te-
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tapi k a r e n a  m e n y a n g k u t  k e p e n t i n g a n  n a s i o n a l  I n d o n e s i a  

m a k a  t e r d a p a t  b e b e r a p a  term d a l a m  k o n t r a k  y a n g  b e r s i f a t  

sepihak. A g a r  k e d u d u k a n  h u k u m  dari t e r m  s e c a r a  k h u s u s  

dan k o n t r a k  t e r s e b u t  s e c a r a  u m u m  t e r l i n d u n g i  da n  m e m i l i 

ki k e k u a t a n  h u k u m  y a n g  pasti, m a k a  s e y o g y a n y a  isi dari 

draft k o n t r a k  t e r s e b u t  tidak h a n y a  b e r l a n d a s k a n  p a d a  pe- 

t u n j u k  m e n t e r i  tapi harus d a l a m  s u a t u  b e n t u k  p e r u n d a n g -  

u n d a n g a n  y a n g  t e g a s  dan m e m p u n y a i  k e k u a t a n  h u k u m  ya n g  

m e n g i k a t  b a i k  k e l u a r  m a u p u n  k e d a l a m  s e h i n g g a  di d a l a m  

p e l a k s a n a a n  P e r j a n j i a n  Bagi Ha s i l  da p a t  d i h i n d a r k a n  hal- 

hal y a n g  t i d a k  d i i n g i n k a n  y a n g  d a p a t  m e r u g i k a n  p i h a k  In

d o n e s i a  .
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P E N Y E L E S A I A N  H U K U M  D A L A M  H A L  S E N G K E T A  A N T A R A  P A R A  P I H A K

1. H u k u m  v a n e  B e r l a k u  D a l a m  P e r i a n i i a n  B a g i  Ha s i l  di I n 

d o n e s i a

P e r j a n j i a n  Bagi Hasil se b a g a i  s a l a h  satu p e r s o a l 

an H u k u m  P e r d a t a  I n t e r n a s i o n a l  m e m i l i k i  sa l a h  satu p e r 

so a l a n  p e n t i n g ,  yaitu, h u k u m  y a n g  b e r l a k u  d a l a m  K o n t r a k  

Bagi Has i l .  U n t u k  m e n j a w a b  hal di atas ad a  b e b e r a p a  ke- 

m u n g k i n a n .  P e r t a m a - t a m a  y a n g  p e r l u  d i k e t a h u i  u n t u k  me- 

n e n t u k a n  h u k u m  ap a  y a n g  b e r l a k u  d a l a m  s u a t u  k o n t r a k  a d a 

lah d e n g a n  m e l i h a t  a p a k a h  p a r a  p i h a k  t e l a h  m e n e n t u k a n  

h u k u m  y a n g  b e r l a k u  bagi k o n t r a k  m e r e k a  d e n g a n  k a t a  lain 

a p a k a h  p a r a  p i h a k  t e l a h  m e l a k u k a n  p i l i h a n  h u k u m  (choice 

of law). J i k a  p a r a  p i h a k  te l a h  m e l a k u k a n  p i l i h a n  hukum, 

m a k a  y a n g  b e r l a k u  a d a l a h  h u k u m  y a n g  d i p i l i h  ol e h  para 

pihak. P i l i h a n  h u k u m  t e r s e b u t  h a r u s  d i h o r m a t i .  Hal ini 

sesuai d e n g a n  p r i n s i p  k e b e b a s a n  b e r k o n t r a k  m e n u r u t  pasal 

1338 K U H P e r d a t a .  U n t u k  m e n g e t a h u i  a p a k a h  p a r a  p i h a k  t e 

lah m e l a k u k a n  p i l i h a n  h u k u m  a t a u  tidak, a d a l a h  d e n g a n  

m e l i h a t  p a d a  k l a u s u l a  y a n g  di b u a t  p a r a  p i h a k  d a l a m  k o n 

trak t e r s e b u t .

P e r j a n j i a n  Bagi Hasil y^Jig m e r u p a k a n  k o n t r a k  i n 

t e r n a s i o n a l ,  t i d a k  t e r l e p a s  dari m a s a l a h  p i l i h a n  hukum. 

U n t u k  m e n g e t a h u i  h u k u m  y a n g  b e r l a k u  d a l a m  K o n t r a k  Bagi

B A B  IV
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Ha s i l  di I n d o n e s i a  dapat d i l i h a t  d a l a m  k l a u s u l a  k o n t r a k  

a n t a r a  P e r t a m i n a  d a n  U L T R A M A R  R U N T U  C o r p o r a t i o n  se b u a h  

p e r u s a h a a n  y a n g  b e r d i r i  di b a w a h  h u k u m  dari B r i t i s h  V i r 

g i n  Island, y a n g  a d a  d a l a m  k l a u s u l a  law and r e g u l a t i o n :  

"The law of the R e p u b l i c  of I n d o n e s i a  shall a p p l y  to 

this c o n t r a c t " .  Da r i  k l a u s u l a  t e r s e b u t  jelas b a h w a  h u k u m  

y a n g  b e r l a k u  a d a l a h  h u k u m  Ind o n e s i a ,  d e n g a n  k a t a  lain 

d a l a m  k o n t r a k  t e r s e b u t  p a r a  p i h a k  t e l a h  m e n g a d a k a n  pili- 

h a n  h u k u m  s e c a r a  tegas.

P e r j a n j i a n  Bagi Ha s i l  m e r u p a k a n  k o n t r a k  standart, 

di m a n a  draft k o n t r a k  t e l a h  d i b u a t  s e b e l u m n y a  o l e h  P e r 

t a m i n a  k e m u d i a n  d i a j u k a n  k e p a d a  p e r u s a h a a n - p e r u s a h a a n  

m i n y a k  y a n g  ingin m e n j a l i n  k e r j a s a m a ,  da n  t e n t a n g  p i l i h -  

an h u k u m  P e r t a m i n a  s e l a l u  m e n e t a p k a n  b a h w a  h u k u m  ya n g  

b e r l a k u  bagi k o n t r a k  y a n g  ak a n  d i t a n d a t a n g a n i  a d a l a h  h u 

k u m  Indonesia. Hal ini d e n g a n  p e r t i m b a n g a n  tempat p e l a k 

s a n a a n  dari k o n t r a k  a d a l a h  di I n d o n e s i a ,  di s a m p i n g  itu 

w i l a y a h  dan k e k a y a a n  a l a m  y a n g  ak a n  d i e k s p l o i t a s i  b e r a d a  

di b a w a h  p e n g a w a s a n  I n d o n e s i a . ^2

M e n u r u t  p e n d a p a t  saya, p e r t i m b a n g a n  P e r t a m i n a  su- 

d a h  tepat dan s e j a l a n  d e n g a n  s a l a h ^ s a t u  teori t e n t a n g  

p i l i h a n  h u k u m  d a l a m  H u k u m  P e r d a t a  I n t e r n a s i o n a l , yaitu, 

te o r i  the most c h a r a c t e r i s t i c  c o n n e c t i o n .  M e n u r u t  teori

2 ^ w a w a n c a r a  d e n g a n  D i r u t  P e r t a m i n a ,  J a k a r t a  2 Ju- 
ni, 1992.
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ini, h u k u m  y a n g  b e r l a k u  d a l a m  s u a t u  k o n t r a k  i n t e r n a s i o -  

nal a d a l a h  h u k u m  dari n e g a r a  p i h a k  y a n g  m e l a k u k a n  pres- 

tasi p a l i n g  k a r a k t e r i s t i k .23 W a l a u p u n  teori t e r s e b u t  di- 

pakai j i k a  p a r a  p i h a k  t i d a k  m e l a k u k a n  p i l i h a n  hukum, me- 

nu r u t  sa y a  teori i n i p u n  dapat d i p a k a i  se b a g a i  da s a r  per- 

t i m b a n g a n  s e h u b u n g a n  d e n g a n  h a r u s  b e r l a k u n y a  h u k u m  I n d o 

n e s i a  d a l a m  P e r j a n j i a n  Bagi Hasil di I ndonesia. A p a b i l a  

d i l i h a t  d a l a m  p r a k t e k  m e l a l u i  k o n t r a k  y a n g  d i t a n d a t a n g a -  

ni m a k a  p i h a k  y a n g  m e l a k u k a n  p r e s t a s i  p a l i n g  k a r a k t e r i s -  

tik a d a l a h  P e r t a m i n a .  D a l a m  hal ini P e r t a m i n a  y a n g  harus 

m e m e g a n g  s e l u r u h  m a n a j e m e n  o p e r a s i  m i n y a k  y a n g  berasal 

dari luar ne g e r i ,  m e n y e d i a k a n  f a s i 1 i t a s - f a s i 1 itas yang 

d i b u t u h k a n ,  t e r m a s u k  v i s a  da n  ijin k e r j a  bagi t e n a g a - t e -  

n a g a  a s i n g  y a n g  d i b u t u h k a n  d a l a m  p e l a k s a n a a n  ope r a s i  

se r t a  p e r l i n d u n g a n  k e a m a n a n / s e k u r i t i . Di s a m p i n g  itu, 

P e r t a m i n a  h a r u s  m e n y e d i a k a n  r u p i a h  y a n g  cu k u p  u n t u k  pe- 

n g e l u a r a n  y a n g  d i p e r l u k a n  d a l a m  p e l a k s a n a a n  p r o g r a m  k e r 

ja, m e n y e d i a k a n  d a t a - d a t a  y a n g  d i b u t u h k a n  t e n t a n g  area 

kon t r a k ,  m e n y e d i a k a n  t e n a g a - t e n a g a  I n d o n e s i a  y a n g  d i b u 

t u h k a n  d a l a m  p e l a k s a n a a n  p r o g r a m  kerja, ju g a  ha r u s  me- 

n y e l e s a i k a n  m a s a l a h  p e m b e b a s a n  t a n a h  jika a r e a  k o n t r a k  

b e r a d a  di da r a t  d a n  b a n y a k  k e w a j i b a n  lain y a n g  d i l a k u k a n  

P e r t a m i n a .  S e d a n g k a n  p r e s t a s i  y a n g  p a l i n g  k a r a k t e r i s t i k

2 3 S u d a r g o  G a u t a m a ,  H u k u m  P e r d a t a  I n t e r n a s i o n a l  
I n d o n e s i a , A l u m n i ,  B a n d u n g ,  1987, h. 32.
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y a n g  h a r u s  d i p e n u h i  p i h a k  k o n t r a k t o r  asing, yaitu, me- 

n y e d i a k a n  d a n a  y a n g  d i b u t u h k a n  d a l a m  o p e r a s i  p e r m i n y a k a n  

da n  m e n a n g g u n g  r e s i k o  k e g a g a l a n  y a n g  p a d a  d a s a r n y a  dapat 

d i p e r k e c i l  d e n g a n  m e n g a d a k a n  s u r v e y  p a d a  a r e a  k o n t r a k  

b e r d a s a r k a n  d a t a  y a n g  ada. B e r d a s a r k a n  a n a l i s a  da n  per- 

b a n d i n g a n  dari teori the most c h a r a c t e r i s t i c  c o n n e c t i o n ,  

m a k a  b e r l a k u n y a  h u k u m  I n d o n e s i a  d a l a m  k o n t r a k  s u d a h  te- 

pat k a r e n a  d a l a m  hal ini P e r t a m i n a  m e l a k u k a n  p r e s t a s i  

y a n g  p a l i n g  k a r a k t e r i s t i k .

2. P e n y e l e s a i a n  S e n g k e t a  B e r k a i t a n  D e n g a n  P i l i h a n  F o r u m

S a l a h  sa t u  p e m b a h a s a n  p e n t i n g  di d a l a m  H u k u m  P e r 

d a t a  I n t e r n a s i o n a l  a d a l a h  t e n t a n g  p i l i h a n  forum. S e r i n g -  

kali o r a n g  b e r p e n d a p a t  b a h w a  b i l a  t e l a h  d i a d a k a n  p i l i h a n  

h u k u m  m i s a l n y a  m e n g a r a h  p a d a  h u k u m  I n d o n e s i a  m a k a  d e n g a n  

s e n d i r i n y a  b i l a  t e r j a d i  s e n g k e t a  ak a n  d i s e l e s a i k a n  pu l a  

o l e h  f o r u m  dari I n d o n e s i a .  P e n g e r t i a n  ini t i d a k  benar*.

Di d a l a m  H u k u m  P e r d a t a  I n t e r n a s i o n a l  y a n g  d i m a k s u d  d e 

ng a n  p i l i h a n  f o r u m  a d a l a h  p e m i l i h a n  dari i n s t a n s i  pera- 

d i l a n  a t a u  i n s t a n s i  lain y a n g  o l e h  p a r a  p i h a k  d i t e n t u k a n  

se b a g a i  ins t a n s i  y a n g  a k a n  m e n g a d i l i  j i k a  timbul s e n g k e 

ta di k e m u d i a n  h a r i . 24 Y a n g  d i m a k s u d  i n s t a n s i  lain a d a 

lah l e m b a g a  a r b i t r a s e .  D a l a m  K o n t r a k  Ba g i  H a s i l  a n t a r a

2 4 S u d a r g o  G a u t a m a ,  H u k u m  P e r d a t a  I n t e r n a s i o n a l  
H u k u m  Y a n g  H i d u p , A l u m n i ,  B a n d u n g ,  1983, h. 53.
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P e r t a m i n a  dan k o n t r a k t o r  a s i n g  s e l a l u  d i c a n t u m k a n  t e n 

ta n g  p i l i h a n  f o r u m  d a l a m  hal ini b i l a  terjadi s e n g k e t a  

m a k a  p e n y e l e s a i a n  s e n g k e t a  a d a l a h  m e l a l u i  a r b i t r a s e  in- 

t e r n a s  i o n a  1 .

K e c e n d e r u n g a n  p i h a k  a s i n g  u n t u k  m e m i l i h  a r b i t r a s e  

i n t e r n a s i o n a l  s e b a g a i  s a r a n a  p e n y e l e s a i a n  s e n g k e t a  me r e -  

k a  a d a l a h  p a d a  u m u m n y a  m e r e k a  t i d a k  s u k a  a p a b i l a  s e n g k e 

ta m e r e k a  d e n g a n  p i h a k  I n d o n e s i a  d i b a w a  ke f o r u m  I n d o n e 

sia. M e r e k a  k h a w a t i r  t e r h a d a p  h a k i m  da n  h u k u m  dari ne g a -  

r a - n e g a r a  b e r k e m b a n g  t e r m a s u k  Ind o n e s i a .  M e r e k a  m e n g a n g -  

g a p  b a h w a  h u k u m  dari n e g a r a  b e r k e m b a n g  su k a r  u n t u k  dime- 

n ge r t i ,  dan k e c e n d e r u n g a n  h a k i m n y a  y a n g  b e r s i f a t  m e m i h a k  

s e h i n g g a  m e r e k a  m e n g h i n d a r k a n  diri u n t u k  b e r p e r k a r a  di 

f o r u m  n a s i o n a i  d e n g a n  c a r a  m e m i n t a  agar d a l a m  k o n t r a k  

d i c a n t u m k a n  a r b i t r a s e  i n t e r n a s i o n a l  u n t u k  p e n y e l e s a i a n  

s e n g k e  t a .

D a l a m  P e r j a n j i a n  Bagi Ha s i l  a n t a r a  P e r t a m i n a  dan 

k o n t r a k t o r  a s i n g  y a n g  t e l a h  d i t a n d a t a n g a n i , p i l i h a n  fo 

r u m  y a n g  d i l a k u k a n  b i l a  t e r j a d i  s e n g k e t a  a d a l a h  m e n y e l e -  

s a i k a n  s e n g k e t a  m e l a l u i  b a d a n  a r b i t r a s e  i n t e r n a s i o n a l  

y a i t u  I n t e r n a t i o n a l  C h a m b e r  of C o m m e r c e .  D e n g a n  d e m i k i 

an, ji k a  timbul s e n g k e t a  di k e m u d i a n  hari, m a k a  p e n y e l e -  

s a i a n n y a  ak a n  d i a d i l i  o l e h  a r b i t r a t o r  sesuai k e t e n t u a n  

a r b i t r a s e  I n t e r n a t i o n a l  C h a m b e r  of C o m m e r c e .

Seb a g a i  c o n t o h  d a l a m  p r a k t e k  sa y a  k e m u k a k a n  pi l i -
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han f o r u m  y a n g  d i l a k u k a n  a n t a r a  P e r t a m i n a  dan M a r a t h o n  

P e t r o l e u m  Tiram, L t d  s e b u a h  p e r u s a h a a n  m i n y a k  y a n g  ada 

di b a w a h  h u k u m  n e g a r a  b a g i a n  D e l a w a r e ,  U S A  di m a n a  diru- 

m u s k a n :

(1). D i s p u t e s ,  if any, a r i s i n g  b e t w e e n  P e r t a m i n a  and 
c o n t r a c t o r  r e l a t i n g  to this c o n t r a c t  or the in
t e r p r e t a t i o n  and p e r f o r m a n c e  of an y  of the c l a 
us e s  of this c o n t r a c t , a n d  w h i c h  cannot be s e t t 
led a m i c a b l y ,  shall be s u b m i t t e d  to the d e c i s i 
on of a r b i t r a t i o n .  P e r t a m i n a  o n  the one hand 
and c o n t r a c t o r  on the o t h e r  h a n d  shall ea c h  a p 
point o n e  a r b i t r a t o r  and so a d v i s e  the ot h e r  
p a r t y  a n d  th e s e  two a r b i t r a t o r  wi l l  a p p o i n t  a 
third. If e i t h e r  p a r t y  fails to a p p o i n t  an a r 
b i t r a t o r  w i t h i n  t h i r t y  (30) d a y s  a f t e r  re c e i p t  
of a w r i t t e n  re q u e s t  to do so, s u c h  a r b i t r a t o r  
shall, at the r e q u e s t  of the o t h e r  pa r t y ,  if 
the p a r t i e s  do not agree, be a p p o i n t e d  by the 
p r e s i d e n t  of the i n t e r n a t i o n a l  c h a m b e r s  of c o m 
m e r c e .  If the first two a r b i t r a t o r s  a p p o i n t e d  
as a f o r e s a i d  fail to a g r e e  on a t h i r d  w i t h i n  
t h i r t y  d a y s  f o l l o w i n g  the a p p o i n t m e n t  of the 
s e c o n d  a r b i t r a t o r ,the th i r d  a r b i t r a t o r  shall, 
if the p a r t i e s  do not o t h e r w i s e  agree, be a p 
p o i n t e d ,  at the r e q u e s t  of e i t h e r  p a r t y  b y  the 
p r e s i d e n t  of the i n t e r n a t i o n a l  c h a m b e r  of c o m 
merce. If an a r b i t r a t o r  fails of is u n a b l e  to 
act, his s u c c e s o r  wi l l  be a p p o i n t e d  in the same 
m a n n e r  as the a r b i t r a t o r  w h o m  he succeds.'

(2). Th e  d e c i s i o n  of a m a j o r i t y  of the a r b i t r a t o r  
shall be final a n d  b i n d i n g  u p o n  the p a r t i e s .

(3). In the e v e n t  the a r b i t r a t o r  u n a b l e  to r e a c h  a 
d e c i s i o n ,  the d i s p u t e  shall be r e f e r e d  to I n d o 
n e s i a n  co u r t  of law for s e t l e m e n t .

(4). E x c e p t  as p r o v i d e d  in this s e c t i o n ,  a r b i t r a t i o n  
shall b e  c o n d u c t e d  in a c c o r d a n c e  w i t h  the rules 
of a r b i t r a t i o n  of the I n t e r n a t i o n a l  C h a m b e r  of 
C o m m e r c e .

D a r i  r u m u s a n  di a t a s  da p a t  d i l i h a t  b a h w a  p e n y e l e s a i a n  

s e n g k e t a  a d a l a h  m e l a l u i  a r b i t r a s e .  J u g a  d i t e n t u k a n  ca r a

p e n g a n g k a t a n  a r b i t r a t o r ,  s e l a i n  itu d i t e n t u k a n  b a h w a  ke-
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p u t u s a n  a r b i t r a t o r  b e r s i f a t  final dan m e n g i k a t  k e d u a  be- 

lah pihak. Juga p a r a  p i h a k  s e p a k a t  b a h w a  k e t e n t u a n  a r b i 

trase y a n g  d i p a k a i  u n t u k  m e l a k s a n a k a n  a r b i t r a s e  ad a l a h  

k e t e n t u a n  dari R u l e s  of A r b i t r a t i o n  of the I n t e r n a t i o 

nal C h a m b e r  of C o m m e r c e .  S e l a i n  itu ju g a  ada k e s e p a k a t a n  

b a h w a  jika p a r a  a r b i t r a t o r  ti d a k  dapat m e n g h a s i l k a n  ke- 

p u t u s a n ,  s e n g k e t a  a k a n  d i s e l e s a i k a n  di b a d a n  p e r a d i l a n  

I n d o n e s  i a .

D e n g a n  k l a u s u l a  a r b i t r a s e  di atas, m a k a  jika tim- 

bul s e n g k e t a  di k e m u d i a n  hari a p a b i l a  ti d a k  dapat d i s e 

l e s a i k a n  ol e h  lem b a g a  a r b i t r a s e  m a k a  a k a n  d i b a w a  ke B a 

da n  P e r a d i l a n  di Ind o n e s i a .  D a r i  k l a u s u l a  di at a s  t e r l i 

hat b a h w a  p a r a  p i h a k  t i d a k  m e n e n t u k a n  tempat d i l a n g s u n g -  

k a n n y a  a r b i t r a s e .  D e n g a n  d e m i k i a n  b e r d a s a r k a n  k e s e p a k a t 

an p a r a  p i h a k  y a n g  t e l a h  m e n u n j u k  k e t e n t u a n  dari I n t e r 

n a t i o n a l  C h a m b e r  of C o m m e r c e ,  b e r d a s a r k a n  pasal 12 dari 

the r u l e s  of ICC m e n e n t u k a n :  "The pl a c e  of a r b i t r a t i o n  

shall be fi x e d  by  the court, u n l e s s  a g r e e d  by the p a r t i 

e s”. B e r h u b u n g  p a r a  p i h a k  t i d a k  m e n e n t u k a n  tempat di- 

1a n g s u n g k a n n y a  a r b i t r a s e ,  m a k a  tempat t e r s e b u t  d i t e n t u -  

ka n  o l e h  d e w a n  a r b i t r a s e .  P a d a  u m u m n y a  d e w a n  a r b i t r a s e  

a k a n  m e m i l i h  t e m p a t  t i n g g a l  s e h a r i - h a r i  y a n g  s e b e n a r n y a  

dari p i h a k  a r b i t r a t o r .  D e n g a n  k a t a  lain a r b i t r a s e  ini 

u m u m n y a  ak a n  b e r l a n g s u n g  di n e g a r a  y a n g  lain dari n e g a r a  

p a r a  pihak.
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M e n u r u t  p e n d a p a t  saya, s e b a i k n y a  d a l a m  k l a u s u l a  

a r b i t r a s e  y a n g  di b u a t  o l e h  P e r t a m i n a  d i t e n t u k a n  tempat 

b e r 1a n g s u n g n y a  a r b i t r a s e .  S e h i n g g a  jika k e l a k  terjadi 

se n g k e t a ,  m a k a  d e w a n  a r b i t r a s e  ICC ti d a k  p e r l u  b e r s u s a h  

p a y a h  lagi u n t u k  m e n e n t u k a n  te m p a t  b e r l a n g s u n g n y a  a r b i 

trase, s e h i n g g a  d a p a t  m e m p e r s i n g k a t  w a k t u  y a n g  dapat me- 

n u n j a n g  t e r l a k s a n a n y a  a r b i t r a s e  d e n g a n  c e p a t .

S a l a h  sa t u  f a k t o r  y a n g  t e r p e n t i n g  d a l a m  k l a u s u l a  

a r b i t r a s e  d a l a m  P e r j a n j i a n  Bagi H a s i l  a d a l a h  t e n t a n g  pu- 

tusan a r b i t r a s e  y a n g  b e r s i f a t  final d a n  m e n g i k a t  ke d u a  

b e l a h  pihak. K l a u s u l a  ini sangat p e n t i n g  d a l a m  h u b u n g a n -  

nya d e n g a n  p i l i h a n  a r b i t r a s e .  S e b a b  k a l a u  tidak, bi s a  

saja p i h a k  y a n g  d i k a l a h k a n  ti d a k  m a u  m e n t a a t i  k e p u t u s a n  

a r b i t r a s e ,  s e h i n g g a  p i l i h a n  a r b i t r a s e  y a n g  d i h a r a p k a n  

dapat m e n y e 1e s a i k a n  s e n g k e t a  d e n g a n  cepat dan m u r a h  t i 

dak dapat t e r c a p a i .  D e n g a n  a d a n y a  k l a u s u l a  tersebut. p a 

ra p i h a k  h a r u s  s e c a r a  s u k a r e l a  m e l a k s a n a k a n  p u t u s a n  a r 

b i t r a s e  t e r s e b u t .
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B A B  V 

P E N U T U P

1. K e s i m o u l a n

a. P e n g u s a h a a n  industri m i n y a k  bumi a d a l a h  industri ya n g  

m e m b u t u h k a n  p e r s y a r a t a n  y a n g  t i d a k  r i n g a n  dan d i b u t u h 

kan mo d a l  y a n g  besar. t e k n o l o g i  c a n g g i h  dan m e m p u n y a i  

r i s i k o  tinggi. P e r t a m i n a  s e b a g a i  s a t u - s a t u n y a  p e r u s a 

h a a n  n e g a r a  y a n g  d i b e r i  w e w e n a n g  p e n u h  b e l u m  s e p e n u h -  

n y a  dapat m e l a k s a n a k a n  o p e r a s i  t e r s e b u t  t e r u t a m a  yang 

m e n y a n g k u t  r i s i k o  tinggi s e h i n g g a  b e r d a s a r k a n  U U  No 

8/1971 d i p e r k e n a n k a n  m e n j a l i n  h u b u n g a n  d e n g a n  pihak 

lain d a l a m  b e n t u k  bagi hasil. P e n g a t u r a n  t e n t a n g  sya- 

r a t - s y a r a t  k o n t r a k  d a l a m  P e r j a n j i a n  BA g i  Ha s i l  d a l a m  

b e n t u k  p e r a t u r a n  p e m e r i n t a h  h i n g g a  saat ini b e l u m  

ada, y a n g  ad a  b a r u  p e t u n j u k  m e n t e r i .  Hal ini dapat 

m e n i m b u l k a n  k e t i d a k p a s t i a n  hukum.

b. A l i h  t e k n o l o g i  d a l a m  k o n t r a k  pa d a  p r a k t e k n y a  tidak 

sesuai d e n g a n  k e n y a t a a n  k a r e n a  ti d a k  b e r j a l a n  lancar, 

di sisi lain P e r t a m i n a  m e n g a l a m i  k e s u l i t a n  d a l a m  hal 

p e m b e r i a n  s a n k s i  k a r e n a  t i d a k  a d a n y a  p e r a t u r a n  y a n g  

m e n g a t u r  s e c a r a  tegas. D e n g a n  k a t a  lain, K o n t r a k  Bagi 

Hasil t i d a k  b e r j a l a n  lancar k a r e n a  m a s i h  t e r d a p a t  

h a m b a t a n  d a l a m  p e 1a k s a n a a n n y a , s e h i n g g a  t u j u a n  K o n 

trak Bagi H a s i l  t i d a k  tercapai.

65
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c. P a d a  u m u m n y a  p e n y e l e s a i a n  s e n g k e t a  d a l a m  K o n t r a k  Bagi 

Hasil a p a b i l a  t i d a k  da p a t  d i s e l e s a i k a n  s e c a r a  damai 

o l e h  p a r a  p i h a k  m a k a  p e n y e 1e s a i a n n y a  ak a n  d i s e r a h k a n  

k e p a d a  l e m b a g a  a r b i t r a s e ,  y a i t u  m e l a l u i  I n t e r n a t i o n a l  

C h a m b e r  of C o m m e r c e .  K l a u s u l a  a r b i t r a s e  d a l a m  k o n t r a k  

m e m i l i k i  b e n t u k  y a n g  ist i m e w a ,  k a r e n a  m e m u n g k i n k a n  

p i l i h a n  f o r u m  ganda, di s a m p i n g  s e n g k e t a  d i s e l e s a i k a n  

d e n g a n  ja l a n  a r b i t r a s e  juga a k a n  d i s e l e s a i k a n  d e n g a n  

b a d a n  p e r a d i l a n  I n d o n e s i a  j i k a  d e n g a n  jalan a r b i t r a s e  

gagal. D a l a m  k l a u s u l a  a r b i t r a s e  a n t a r a  P e r t a m i n a  dan 

k o n t r a k t o r  asing, j a r a n g  m e n c a n t u m k a n  tempat b e r l a n g -  

s u n g n y a  a r b i t r a s e .

2. Sa r a n

a. K a r e n a  m i n y a k  bumi a d a l a h  k e k a y a a n  a l a m  ya n g  tidak 

dapat d i p e r b a r u i . di s a m p i n g  c a d a n g a n  m i n y a k  y a n g  se- 

m a k i n  m e n i p i s  m a k a  s e b a i k n y a  d i a d a k a n  p e n g a t u r a n  ya n g  

tegas d a l a m  p e n g u s a h a a n n y a .  D e n g a n  a d a n y a‘p e n g a t u r a n  

y a n g  tegas d a l a m  b e n t u k  p e r a t u r a n  p e m e r i n t a h  g u n a  me- 

m e n u h i  isi Pa s a l  12 ayat 2 U U  N O  8/1971, da p a t  m e m b e 

r i k a n  k e p a s t i a n  h u k u m  d a n  k e p e r c a y a a n  p a d a  k o n t r a k t o r  

a s i n g  u n t u k  m e n j a l i n  k e r j a s a m a  d e n g a n  P e r t a m i n a .

b. P e r l u  d i b u a t  s u a t u  p e n g a t u r a n  y a n g  tegas m e n g e n a i  

sanksi y a n g  a k a n  d i b e r i k a n  a p a b i l a  p i h a k  k o n t r a k t o r  

a s i n g  ti d a k  m e m e n u h i  k e t e n t u a n  al i h  te k n o l o g i  dari
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k o n t r a k  s e h i n g g a  tuj u a n  K o n t r a k  Bagi Hasil tercapai. 

S e l a i n  itu h a r u s  ada u s a h a  dari p i h a k  I n d o n e s i a  s e n 

diri a g a r  a l i h  t e k n o l o g i  da p a t  t e r c a p a i  m i s a l n y a  d e 

ng a n  p e n g i r i m a n  t e n a g a  ahli I n d o n e s i a  ke luar negeri 

g u n a  m e m p e l a j a r i  t e k n o l o g i  p e r m i n y a k a n .

c. D a l a m  P e r j a n j i a n  Bagi Hasil y a n g  a k a n  datang, d a l a m  

k l a u s u l a  a r b i t r a s e n y a  h e n d a k n y a  d i c a n t u m k a n  p u l a  tern- 

pat b e r 1a n g s u n g n y a  a r b i t r a s e ,  s e h i n g g a  jika k e l a k  

ter j a d i  s e n g k e t a  dapat m e m p e r s i n g k a t  w a k t u  p e l a k s a n a 

an a r b i t r a s e  s e h i n g g a  t u j u a n  y a n g  d i h a r a p k a n  dari 

u p a y a  a r b i t r a s e ,  y a i t u  agar d a p a t  d i l a k s a n a k a n  dan 

d i s e l e s a i k a n  d e n g a n  c e p a t , da p a t  tercapai.
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COMPARISON OF CONTRACTUAL CONDITIONS
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May, 1989

MODEL (PSC/FTP)/CONVENTIONAL AREA

PRODUCTION SHARING CONTRACT 

between

P E RUSAHAAN PERTAM8ANGAN MINYAK DAN GAS BUM I NEGARA

and

m m m m
THE PUBLICATION OR REPRODUCTION OF 

THIS p r i n t  W IT H O U T  W R ITTE N  PERMISSION 

FROM PERTAM W A IS S TR IC TLY  PROHIBITED

THIS CONTRACT, made and entered into on this ..............  day of

........... 198... by and between PERUSAHAAN PERTAMBANGAN MINYAK

DAN GAS BUMI NEGARA, a State Enterprise, established on the basis of 

Law No. 8/1971, hereinafter called "PERTAMINA"t party of the first

part, and ........ ............... \ . . . ........................... a corporation

-organized and existing under the laws of ...................................

hereinafter called "CONTRACTOR", party of the second p * r t , h 

hereinafter sometimes referred to either individually as itv? 'Party" 

or collectively as the “Parties".

WITNESSETH :

WHEREAS, all mineral oil and gas existing within the statutory
r

mining territory of Indonesia, are national riches controlled by the 

State; and

WHEREAS, PERTAMINA has an exclusive "Authority to Mine" for 

mineral oil and gas in and throughout the area described in Exhibit 

"A" and outlined on the map which is Exhibit “8", both attached hereto 

and made a part hereof, which area is hereinafter referred to -is the 

"Contract Area"; and
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WHEREAS, PERTAMINA wishes to promote the development of the 

Contract Area and (CONTRACTOR) desires to join.and assist PERTAMINA in 

accelerating the exploration and development of the potential 

resources within the Contract Area; and

UHEREAS, (CONTRACTOR) has the financial ability, technical 

competence and professional skills necessary to carry out the 

Petroleum Operations hereinafter described; and

; WHEREAS, in accordance with Law No. 44 Prp/1960 and Law 

No.8/1971, cooperative agreements in the form of a Production Sharing 

Contract may be entered into in the sector of Oil and Gas between

PERTAMINA and foreign capital investors;

i

NOW, THEREFORE, in consideration of the mutual covenants herein 

contained, it is hereby agreed as follows :
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SECTION I

SCOPE

This Contract is a Production Sharing Contract. In 

accordance with the provisions herein contained, PERTAMINA 

shall have and be responsible for the management of the 

operations contemplated hereunder.

(CONTRACTOR) shall be responsible to PERTAMINA for the 

execution of such operations in accordance with the 

provisions of this Contract, and is hereby appointed and 

constituted the exclusive company to conduct Petroleum 

Operations. (CONTRACTOR) shall provide all the financial 

and technical assistance required for such operations. 

( CONTRACTOR) shall carry the risk of Operating Cost required 

in carrying out operations and shall therefore have an 

economic interest in the development of the Petroleum 

deposits in the Contract Area. Such costs shall be included 

in Operating Costs recoverable as provided in Section VI. 

Except as may otherwise be provided in this Contract, in the 

Accounting Procedure attached hereto or by written agreement 

of PERTAMINA, (CONTRACTOR) will not incur interest expenses 

- to finance its operations hereunder.

During the term of this Contract the total production 

achieved in the conduct of such operations shall be divided 

in accordance with the provisions of Section VI hereof.

SCOPE AND DEFINITIONS
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2. DEFINITIONS

In the text of this Contract, the words and terms defined jn 

Article 1 of Law No. 44 Prp/1960 shall have the meaning in 

accordance with such definitions.

2.1. Contract Area means the Area within the statutory 

mining territory of Indonesia covered by the “Authority 

to Mine" which is the subject of this Contract, which 

Contract Area is described and outlined in Exhibit "A* 

and "B“ attached hereto and made a part hereof.

2.2. Petroleum means mineral oil and gas, hereinafter called 

Crude Oil and Natural Gas as defined in Law No. 44 

Prp/1960.

2.3. Crude O i 1 means crude mineral oil, asphalt, ozokerite 

and all kinds of hydrocarbons and bitumens, both in 

solid and in liquid form, in their natural state or 

obtained from Natural Gas by condensation or 

extraction.

2.4. Natural Gas means all gaseous hydrocarbons produced 

from wells, including wet mineral gas, dry mineral gas, 

casing head gas and residue gas remaining after the 

extraction of liquid hydrocarbons from wet gas.

4
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2.5. Petroleum Operations means all exploration, develop

ment, extraction, producing, transportation and 

marketing operations authorized or contemplated under 

this C o n t r a c t .

2.6. Operating Costs means expenditures made and obligations 

incurred in carrying out Petroleum Operations hereunder 

determined in accordance with the accounting procedure 

attached hereto and made a part hereof as Exhibit "C“.

2.7. Force Ma.ieure means delays or defaults in performance 

under this Contract caused by circumstances beyond the 

control and without the fault or negligence of 

(CONTRACTOR) and/or PERTAMINA that may affect 

economically or otherwise the continuing of operations 

under this Contract, including but not restricted to 

acts of God or the public enemy, perils of navigation, 

fire, hostilities, war (declared or undeclared), 

blockade, labor d i s t r u b a n c e s , strikes, riots, 

in s u r r ections, civil commotion, quarantine 

restrictions, epidemics, storms, earthquakes, or 

accidents.

2. 8. Effect ive Date means the date of the approval of this 

Contract by the Government of the Republic of Indonesia 

in accordance with the provisions of the applicable 

l a w .

2 . 9 .  Barrel means a quant ity or unit of oil, forty-two (42) 

United States gallons at the temperature of sixty (60) 

degrees Fahrenheit.

2\ 10. Work Program means a statement itemizing the Petroleum 

Operations to be carried out in the Contract Area as 

set forth in Section IV.

5
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2.11. Budget of Ope r a t ing Costs means cost estimate of a\'. 

items included in the Work Program.

2.12. Foreign Exchange means currency other than that of the 

Republic of Indonesia but acceptable to PERTAMINA and 

to the Republic of Indonesia and to (CONTRACTOR).

2.13. Calendar Year or "Year" means a period of twelve (12) 

months commencing with January 1 and ending on the 

following December 31, according to the Gregorian 

Calendar.

2.14. Contract Year means a period of twelve (12) consecutive 

months according to the Gregorian Calendar counted from 

the Effective Date of this Contract or from the 

anniversary such Effective Oate.

2.15. Affiliated Company or Affiliate means a company or 

other entity that controls, or is controlled by a Party 

to this Contract, or a company or other entity which 

controls or is controlled by a company or other entity 

which controls a Party to this Contract, it being 

understood that control shall mean ownership by one 

company or entity of at least 50% of (a) the. voting 

stock, if the other company is a corporation issuing 

stock, or (b) the controlling rights or interests, if 

the other entity is not a corporation.

6
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SECTION II

TERM

1.1. The term of this Contract shall be thirty (30) years 

as from the Effective Date.

1.2. At the end of the initial six (6) years as from the 

Effective Oate Contractor shall have the option to 

request PERTAMINA for a four (4) years extension, 

which request shall not be unreasonably witheld.

1.3. If at the end of the initial six (6) years as from the 

Effective Oate or t h e e x t e n s i o n  thereto no Petroleum 

in commercial quantities is discovered in the Contract 

Area, then without prejudice to section XIII, this 

Contract shall automatically terminate in its 

ent ir e t y .

1.4. If Petroleum is discovered in any portion of the 

Contract Area within the initial six (6) y e a r s’ 

period, or the extension thereto, which in the 

judgement of PERTAMINA and (CONTRACTOR) can be 

produced commercially, based on consideration of all 

pertinent operating and financial data, then as to 

that particular portion of the Contract Area 

development will commence.

In other portions of the Contract Area exploration may 

continue concurrently without prejudice to the 

provisions of Section III regarding the exclusion of 

a r e a s .

7

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



SECTION III

EXCLUSION OF AREAS

1.1. On or before, the end of the initial three (3) years 

period as from the Effective Date, (CONTRACTOR) shall 

surrender twenty-five percent (25*) of the original 

Contract Area.

1.2. On or before the end of the sixth (6th) Contract 

Y e a r ,( CONTRACTOR ) shall surrender an additional area 

e q u a V ^ t o  twenty-five percent ( 25* ) nf rhe original 

total Contract Area.

1.3. On or before the end of the tenth (10th) Contract rear 

(CONTRACTOR) shall surrender an additional area so 

that the area retained thereafter shall not oe in 

excess of thousand ( ; 

square kilometers, or twenty percent (20*) of the 

original total Contract Area, whichever is less.

1.4. ( C O N T R A C T O R’S) obligations to surrender parts of the 

original Contract Area under the preceding provisions 

shall not apply to any part of the Contract Area 

corresponding to the surface area of any field in 

which Petroleum has been discovered.

1.5. With regard to the remaining portion of the Contract 

Area left afteT the mandatory surrender as set forth 

in subsection 1.3 above, PERTAMINA and (CONTRACTOR) 

shall maintain a reasonable exploration effort. In 

respect of any part of such remaining unexplored 

portion of the Contract Area for which (CONTRACTOR)

8

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



does not during two (2) consecutive Years submit an 

exploration program, PERTAMINA may by written notice 

to CONTRACTOR require them either to submit an 

exploration program or to surrender such part of the 

Contract Area.

1.6. Upon thirty (30) days written notice to PERTAMINA 

prior to the end of the second Contract Year and prior 

to the end of any succeeding Contract Year, 

(CONTRACTOR) shall have the right to surrender any 

portion of the Contract Area, and such portion shall 

then be credited against that portion of the Contract 

Area which (CONTRACTOR) is next required to surrender 

under the provisions of subsections 1.1, 1.2 and 1.3 

h e r e o f .

1.7. (CONTRACTOR) shall advise PERTAMINA in advance of the 

date of surrender of the portion to be surrendered. 

For the purpose of such surrender, (CONTRACTOR) and 

PERTAMINA shall consult with each other regarding the 

shape and size of each individual portion of the areas 

being surrendered; provided, however, that so far as 

reasonably possible, such portion shall each be of 

sufficient size and convenient shape to enable 

P etroleum Operations to be conducted thereon.

9
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SECTION IV

UORK PROGRAM ANO EXPENDITURES

1.1. (CONTRACTOR) shall commence Petroleum Operations 

hereunder not later than six (6) months after the 

Effeet ive D a t e .

1.2. The amount to be spent by (CONTRACTOR) in conducting 

. exploration operations pursuant to the terms of this

Contract during the first si-s .(6) years and in 

conducting Petroleum Operations pursuant to the terms 

of this Contract during the second four (4) years 

following the Effective Date shall in the aggregate be 

not less than hereafter specified for each of these 

ten (10) years as follows :

First Contract Year U S *

Second Contract Year us$
Third Contract Year us$
Fourth Contract Year us$
Fifth Contract Year us$
Sixth Contract Year us$
Seventh Contract Year us$
Eighth Contract Year us$
Ninth Contract Year us$
Tenth Contract Year u s s

If during any Contract Year (CONTRACTOR) should spend 

less than the amount of money required to be so 

expended, an amount equal to such under expenditure 

may, with P E R T A M I N A’s consent, be carried forward and 

added to the amount to be expended in the following 

Contract Year without prejudice to ( C O N T R A C T O R’S) 

rights hereunder.

If during any Contract Year (CONTRACTOR) should expend 

more than the amount of money required to be so 

expended, the excess may be subtracted from the amount 

of money to be so expended by (CONTRACTOR) during the 

succeeding Contract Years.
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1.3. At least three (3) months prior to the beginning of 

each Calendar Year or at such other time as otherwise 

mutually agreed by the Parties, (CONTRACTOR) shall 

prepare and submit for approval to PERTAMINA a Work 

Program and Budget of Operating Costs for the Contract 

Area setting forth the Petroleum Operations which 

(CONTRACTOR) proposes to carry out during the ensuing 

Calendar Year.

1.4. Should PERTAMINA wish to propose a revision as to 

certain specific features of said Work Program and 

Budget of Operating Costs, it shall within thirty (30) 

days after receipt thereof so notify (CONTRACTOR) 

specifying in reasonable details its reasons 

therefor,. P r o m p t l y  thereafter, the Parties will meet 

and endeavor to agree on the revisions proposed by 

PERTAMINA. In any event, any portion of the Work 

Program as to which PERTAMINA has not proposed a 

revision shall insofar as possible be carried out as 

prescribed herein.

1.5. It is recognized by the Parties that the details or a 

Work Program may require changes in the light of 

existing circumstances and nothing herein contained 

shall limit the right of (CONTRACTOR) to make such 

changes, provided they do not change the general 

objective of the work Program, nor increase the 

expenditures in the approved budget of Operating 

Costsr.

1.6. It is further recognized that in the event of 

emergency or extraordinary circumstances requiring 

immediate actions either Party may take all actions it 

deems proper or advisable to protect their interests 

and those of their respective employees and any costs 

so incurred shall be included in the Operating Costs.
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1 .7. PERTAMINA agrees that the approval of a proposed work 

Program and Budget of Operating Costs will not be 

unreasonably withheld.

C O N F I O t N I I A L
THE PUBLICATION OR REPRODUCTION OF 

THIS PfiWT W IT H O U T  W R ITTE N  PERMISSION 

FROM PERTAMINA IS S TR IC TL Y  PROHIBITED

RIGHTS ANO OBLIGATIONS OF THE PARTIES

1.1. Subject to the provisions of paragraphs (f), (g) and

(h) of subsection 1.2 of this Section v :

1.2. (CONTRACTOR) shall :

(a) advance all necessary funds and purchase or lease 

all material, equipment and supplies required to 

be purchased or leased with Foreign Exchange 

pursuant to the Work Program;

(b) furnish all technical aid, including foreign 

personnel, required for the performance of the 

Work Program, payment whereof requires Foreign 

Exchange;

(c) furnish such other funds for the performance of 

the Work Program that requires payment in Foreign 

Exchange, including payment to foreign third 

parties who perform services as a contractor;

(d) be responsible for the preparation and execution 

of the Work Program, which shall be implemented in 

a workmanlike manner and by appropriate scientific 

methods, and (CONTRACTOR) shall take the 

necessary precautions for protection of navigation 

and fishing and shall prevent extensive pollution 

of the sea or rivers.

12
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It is also understood that the execution of the 

Uork Program shall be exercised so as not to 

conflict with Government obligations imposed on 

the Government by International Law; *

(e) retain control to all leased property paid for 

with Foreign Exchange and brought into Indonesia, 

and be entitled to freely remove same therefrom;

(f) have the right to sell, assign, transfer, convey 

or otherwise dispose of all its rights and 

interests under this Contract to any Affiliated 

Company without the prior written consent of 

PERTAMINA, provided that PERTAMINA shall be 

notified in writing of the same beforehand and 

further provided that any assignee whom such 

rights and interests are assigned to shall not 

hold more than one Production Sharing Contract;

(g) have the right to sell, assign, transfer, convey 

or otherwise dispose of any part of its rights and 

interests under this Contract undividedly to 

parties other than Affiliated Companies with the 

prior written consent of PERTAMINA which, consent 

shall not be unreasonably withheld;

(h) have the right to sell, assign, transfer, convey 

or otherwise dispose of all of its rights and 

interests under this Contract undividedly to 

parties other than Affiliated Companies with the 

prior written consent of PERTAMINA and the 

Government of the Republic of Indonesia, which 

consent shall not be unreasonably withheld;

(i) have the right of ingress to and egress from the 

Contract Area and to and from facilities wherever 

located, at all times;
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(j) have the right to use and have access to, and 

PERTAMINA shall furnish all geological, 

geophysical, drilling, well, production and other 

information held by PERTAMINA or by any other 

governmental agency or enterprise, relating to the 

Contract Area including well location maps;

(k) have the right to use and have access to, and 

PERTAMINA shall make available so far as possible 

all geological, geophysical, drilling, well, 

production and other information now or in the 

future held by it or by any other governmental 

agency or enterprise relating to the areas 

adjacent to the Contract Area;

(1) submit t. 0 PFRTAMINA copies of all such o r i g i n a l  

geological, geophysical, drilling, well, 

production and other data and reports as it may 

compile during the term hereof;

(m) prepare and carry out plans and programs for 

industrial training and education of Indonesians 

for all job classifications with respect to 

operations contemplated hereunder;

(n) have the right during the term hereof to freely 

lift, dispose of and export its share of Crude 

Oil, and retain abroad the proceeds obtained 

therefrom;

(o) appoint an authorized representative for Indonesia 

with respect to this Contract, who shall have an 

office in Jakarta;

14
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(p) after commercial p roduction commences, fulfill its 

o bligation towards the supply of the domestic 

market in Indonesia. CONTRACTOR agrees to sell 

and deliver to PERTAMINA a portion of the share of 

the Crude Oil to which it is entitled pursuant to 

s ubsections 1.3 and 3.1. of Section VI calculated 

for e a c h  Tear as follows :

( i) multiply the total quantity of Crude. Oil 

produced from the Contract Area by a 

fraction the numerator of which is the total 

quantity of Crude Oil to be supplied 

a nd the denominator is the entire Indonesian 

production of Crude Oil of all petroleum 

companies;

(ii) compute twenty-five percent (25X) of the 

total quantity of Crude Oil produced from 

the Contract Area;

(iii) multiply the lower quantity computed, either 

under (i) or ( i i )  by the resultant 

percentage of C o n t r a c t o r’s entitlement 

provided as appplicable under subsection

1.3. of Section VI hereof, from the Crude 

Oil remaining after deducting Operating 

C o s t s .

The quantity of Crude Oil computed under (iii) 

shall be the maximum quantity to be supplied by 

C ONTRACTOR in any Year pursuant to. this 

paragraph (p) and deficiencies, if any, shall not 

be carried forward to any subsequente Year; 

provided that if for any Year the recoverable 

Operating Cost exeeds the difference of total 

sales proceeds from Crude Oil produced and saved

15

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



hereunder minus the First Tranchc- f-'f: re..] •: jnr, a;.c; 

Investment Credit as provided under Sectinr \>] 

hereof, CONTRACTOR shall be relieved from this 

supply obligation for such Year.

) the price at which such Crude Oil shall be 

delivered and sold under paragraph (p) of this 

subsection shall be 10% of the price as determined 

under subsection 1.2. of Section VI, hereof. 

CONTRACTOR- shall not be o b ligated to transport 

such Crude Oil beyond the point of export but upon 

request CONTRACTOR shall assist in arranging 

transportation and such assistance shall be 

without cost or Tisk to CONTRACTOR.

Notwithstanding the foregoing, for a period of 

five (5) consecutive years (meaning 60 months) 

starting the month of the first delivery of Crude 

Oil produced and saved from each new field in the 

Contract Area, the fee per barrel for the quantity 

of Crude Oil supplied to the domestic market from 

each such new field shall be equal'to the price 

determined in accordance with Section VI hereof 

for Crude Oil from such field taken for the 

recovery of Operating C o s t s . ^  The proceeds in 

excess of the aforesaid 10% shall preferably be 

used to assist financing of continued exploration 

efforts by CONTRACTOR in the Contract Area or in 

other areas of the Republic of Indonesia if such 

opportunity exists, in case no such opportunity 

can be demonstrated to exist in accordance with 

good oil field practice, CONTRACTOR shall be 

free to use such proceeds at its own discretion;
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(r) give preference to such goods and services which 

are produced in Indonesia or rendered by 

Indonesian nationals, provided such goods and 

services are offered at equally advantageous 

conditions with regard to quality, price, 

availability at the time and in the quantities 

required;

(s) pay to the Government of the Republic of Indonesia 

the income tax including the final tax on 

profits after tax deduction imposed on it 

pursuant to the Indonesian Income Tax Law and its 

implementing Regulations. (CONTRACTOR) shall 

comply with the requirements of the Tax Law in 

particular with respect to filing of returns, 

assessment of tax and keeping and showing of books 

and r e c o r d s .

1.3. PERTAMINA shall :

(a) have and be responsible for the management of the 

operations contemplated hereunder; however, 

PERTAMINA shall assist and consult with 

(CONTRACTOR) with a view to the fact that 

(CONTRACTOR) is responsible for the Work Program;

(b) except with respect to ( C O N T R A C T O R’S) obligation 

to pay the Income Tax including the final tax on 

profits after tax deduction as set forth at 

paragraph 1.2 (s) of this Section v, assume and 

discharge other Indonesian taxes of (CONTRACTOR) 

including value added tax, transfer tax, import 

and export duties on materials, equipment and 

supplies brought into Indonesia by (CONTRACTOR), 

its contractors and subcontractors; exaction in

l?
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respect of property, capital, net worth, 

operations, remittances or transactions including 

any tax or levy on or in connection with 

operations performed hereunder by (CONTRACTOR). 

PERTAMINA shall not be obliged to pay 

(CONTRACTOR'S) Income Tax including the final tax 

on profits after tax deduction, nor taxes on 

tobaccos, liquor and personnel income tax; and 

Income tax a n d  other taxes not listed above of 

contractors and subcontractors. The obligations 

of PERTAMINA hereunder shall be deemed to have 

been complied with by the delivery to (CONTRACTOR) 

within one hundred and twenty (120) days after the 

end of each Calendar Year, of documentary proof in 

accordance with the Indonesian fiscal laws that 

liability for the above mentioned taxes has been 

satisfied, except that, with respect to :.ny of cuch 

■liabilities wh i c h  (CONTRACTOR) may be obliged to 

pay directly, PERTAMINA shall reimburse it only 

out of its share of production hereunder within 

sixty (60) days after receipt of invoice 

therefor. PERTAMINA should be consulted prior to 

payment of such taxes by (CONTRACTOR) or by any 

other party on (CONTRACTOR'S) behalf.

) otherwise assist and expedite (CONTRACTOR’S) 

execution of the Work Program by providing 

facilities, supplies and personnel including, but 

not limited to, supplying or otherwise making 

available all necessary visas, work permits, 

transportation, security protection and rights of 

way and easements as may be requested by 

(CONTRACTOR) and made available from the resources 

under P E R T A M I N A’s control. In the event such 

facilities, supplies or personnel are not readily
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available, then PERTAMINA shall promptly secure 

the use of such facilities, supplies and personnel 

from alternative sources. Expenses thus incurred 

by PERTAMINA at ( C O N T R A C T O R’S) request shall be 

reimbursed to PERTAMINA by (CONTRACTOR) and 

included in the Operating Costs. Such 

reimbursements will be made in United States 

Dollars computed at the rate of exchange extended 

by the Indonesian Government to Petroleum 

Companies at the time of conversion. . (CONTRACTOR) 

shall advance to PERTAMINA before the beginning of 

each annual Work Program a minimum amount of 

seventy-five thousand US Dollars (USS 75,000) for 

the purpose of enabling PERTAMINA to meet rupiah 

expenditures incurred pursuant to this paragraph

(c). If at any time during the annual Work 

Program period the minimum amount advanced under 

this paragraph (c) has been fully expended, 

separate additional advance payment as may be 

necessary to provide for rupiah expenses estimated 

to be incurred by PERTAMINA during the balance of 

such annual Work Program period will be made. If 

any amount advanced hereunder is not expended by 

PERTAMINA by the end of an annual Work Program 

period, such unexpended amount shall be credited 

against the minimum amount to be advanced pursuant 

to this paragraph (c) for the succeeding annual 

Work Program period;

ensure that at all times during the term hereof 

sufficient rupiah funds shall be available to 

cover the rupiah expenditure necessary for the 

execution o f  the Work Program;
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(e) have title to all original data resulting the 

Petroleum Operations including but not limited lo 

geological, geophysical, petrophysical, engineer

ing, well logs and completion, status reports and 

any other data as (CONTRACTOR) may compile during 

the term hereof; provided, however, that all such 

data shall not be disclosed to third parties 

without informing (CONTRACTOR) and giving 

(CONTRACTOR) the opportunity to discuss the 

disclosure of such data if (CONTRACTOR) so desires 

and further provided that (CONTRACTOR) may retain 

copies of such data;

(f) to the extent that it does not interfere with 

(CONTRACTOR’S) performance of the Petroleum 

Operations use the equipment which becomes its 

property by virtue of this Contract solely fnr rhe 

Petroleum Operations envisaged under this Contract, 

and if'PERTAMINA wishes to use such equipment for 

any alternative purpose, then PERTAMINA shall 

first consult (CONTRACTOR);
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SECTION VI

RECOVERY OF OPERATING COSTS 

AND HANDLING OF PRODUCTION

CRU.QE. QIU :
i

1.1. (CONTRACTOR) is authorized by PERTAMINA and obligated 

to market all Crude Oil produced and saved from the 

Contract Area subject to the provisions hereinafter set 

forth.

1.2. (CONTRACTOR) will recover all Operating Costs out of 

the sales proceeds or other disposition of the required 

quantity of Crude Oil equal in value to such Operating 

Costs which is produced and saved hereunder and not 

used in Petroleum Operations. Except as provided in 

paragraphs (d) and (e) of subsection l.l Section VII, 

(CONTRACTOR) shall be entitled to take and receive and 

freely export such Crude Oil. For purposes of 

determining the quantity of Crude Oil delivered to 

(CONTRACTOR) required to recover said Operating Costs, 

the weighted average price of all Crude Oil produced

1 and sold from the Contract Area during the Calendar

Year will be*used, excluding however deliveries made 

pursuant to subsection 1.2 paragraph (p) of Section V..

in any Calendar Year, the Operating Costs exceed 

the value of the Crude Oil produced and saved hereunder 

and not used in Petroleum Operations, then the 

unrecovered excess shall be recovered in succeeding 

years.

1.3. Of the Crude Oil remaining after deducting Operating 

Costs •
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If the first Crude Oil production of this 

Contract Area is from a Marginal Field as 

described herein below, for such production the 

Parties shall be entitled to take and receive 

each Year, respectively 61.5385% for PERTAMINA 

and 38.4615% for Contractor over the life of such 

field.

A “Marginal Field" is the first field of the 

Contract Area proposed by Contractor for 

development and approved by PJ5&TAMINA, capable of 

Crude Oil production not exceeding 10,000 baTTels 

daily average projected for the initial 2 

production years (24 production months).

Marginal Field production represents a separate 

segment from the others.

) For Crude Oil production as a result of Tertiary 

recovery EOR projects, the Parties shall be 

entitled to take and receive each Year, 

respectively 61.5385% for PERTAMINA and 38.4615% 

for Contractor.

Tertiary recovery EOR production represents a 

separate segment from the others.

i) For Crude Oil production from pre - Tertiary 

reservoir rocks, the Parties shall be entitled to 

take and receive each Year as follows :

(a) PERTAMINA 61.5385% and Contractor 36.4615% 

for the segment of 0 to 50,000 barrels daily 

average of all of such pre - Tertiary 

production of the Contract Area for the 

Calendar Year;

(b) PERTAMINA 71.1538% and Contractor 28.8462% 

for the segment of 50,001 barrels to 150,000
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barrels daily average of all of such pre - 

Tertiary production of the Contract Area for 

the Calendar Year;

(c) PERTAMINA 80.7692% and Contractor 19.2308% 

for the segment of 150,001 barrels daily 

average of all of such pre - Tertiary 

production of the Contract Area for the 

Calendar Year and more;

Pre - Tertiary reservoir rocks mean petroleum 

reservoir rocks deposited or formed in pre - 

Tertiary times.

(iv) For Crude Oil production of the Contract Area 

from fields which are in water depths of more 

than 600 feet, the Parties shall be entitled to 

take and receive each Year as follows :

(a) PERTAMINA 61.5385* and Contractor 38.4615% 

for the segment of 0 to 50,000 barrels daily 

average of Crude Oil production from all 

platforms and subsea completions on the 

seabed deeper than 600 feet (i.e. "Deepsea 

Production") of the Contract Area for the 

Calendar Year;

(b) PERTAMINA 71.1538% and Contractor 28.8462% 

for the segment of 50,001 barrels to 150,000 

barrels daily average of Deepsea Production 

of the Contract Area for the Calendar Year;

(c) PERTAMINA 80.7692% and Contractor 19.2308% 

for the segment of 150,001 barrels daily 

average of Deepsea Production of the Contract 

Area for the Calendar Year and more.
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If a field has only partially Deepsea Production, 

that portion of Deepsea Production only will be 

eligible under this clause (iv), while its Crude 

Oil produced from platforms and subsea 

completions on the seabed of water depths of six 

hundred (600) feet or less will be part of and 

shared as provided under clause (v) of this 

subsection A.1.3; and the apportioning of 

recoverable Operating Costs will be done under 

the same system as provided in the last paragraph 

of this subsection 6.1.3.

(v) For Crude Oil production of the Contract Area 

other than those under clauses ( i ), ( i i ), ( i i i ) 

and (iv) herein above, each Year PERTAMINA shall 

be entitled to take and receive 71.1538% and 

CONTRACTOR shall be entitled to take and receive 

28.8462%.

Crude Oil production under this clause (v) 

represents a separate segment from the others.

The deduction of Operating Costs before the 

entitlements are taken by each respective Party as 

provided under this subsection 6.1.3., shall be 

subject to the following proration method : 

for each Calendar Year, the recoverable Operating 

Costs shall be apportioned for deduction from the 

production of each of the segment as herein a above 

defined, at the same rations as the production from 

each such segment over the total production of such 

Year.

1.4. Title to (CONTRACTOR’S) portion of Crude Oil under 

subsections 1.3, 1.7 and 3.1. of this Section vj as
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well as to such portion of Crude Oil exported and sold 

to recover Operating Costs and the Investment Credit 

provided for in Subsection 1.7 of this. Section VI shall 

pass to (CONTRACTOR) at the point of export, or, in the 

case of oil delivered to PERTAMINA pursuant to 

subsection 1.2 paragraph (p) of Section V or otherwise, 

at the point of delivery.

1.5. (CONTRACTOR) will use its best reasonable efforts to 

market the Crude Oil to the extent markets are 

available. Either Party shall be entitled to take and 

receive their respective portion in kind.

1.6. If PERTAMINA elects to take any of its portion of Crude 

Oil in kind, it shall so advise (CONTRACTOR) in writing 

not less then ninety (90) days prior to the 

commencement of each semester of each Calendar Year 

specifying the quantity which it elects -to take in 

kind, such notice to be effective for the ensuing 

semester of each Calendar Year ( provided, however, 

that such election shall not interfere with the proper 

performance of any Crude Oil saies agreement fur 

petroleum produced within the Contract Area which 

(CONTRACTOR) has executed prior to the notice of such 

election ).

Failure to give such notice shall be conclusively 

deemed to evidence the election not to take in kind. 

Any sale of PERTAMINA’s portion of Crude Oil shall not 

be for a term of more than one Calendar Year without 

PERTAMINA’s consent.

1.7. (a) (CONTRACTOR) may recover an investment credit

amounting to \7% of the capital investment cost 

directly required for developing Crude Oil 

production facilities (as provided under Article II 

para. 3 (c) of Exhibit *C“ hereof) of a new field 

out of deduction from gross produrt \on before 

recovering Operation Costs, comment*. m g  in the
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earliest production Year or Yeart; before ’.hx 

deduction (to be paid in advance in such production 

Year when taken ).

(b) In addition, for such Crude Oil production 

facilities which are in water depths of more than 

six hundred (600) feet, (CONTRACTOR) may recover an 

additional investment credit amounting to \\Q% of 

the relevant capital investment cost and in the 

same manner as above provided under this subsection 

1.7 of Section VI, and provided further that such 

capital investment costs are the costs contemplated 

under the original development program approved by 

PERTAMINA.

Furthermore, for floating production facilities of 

a field partly serving Deepsea Production, such 

additional investment credit is applicable l.o that 

portion of the capital investment for said floating 

production facilities if any, corresponding with 

that portion of the capital investment for the 

production facilities standing/lying on the sea 

bed deeper than 600 feet.

This deep sea incentive as herein above given, is 

also applicable for Natural Gas field development 

projects, except that for such case the investment 

credit amounts to 55%.

(c) The investment credits referred to in paragraphs

(a) and (b) above (the "Investment Credit") may be 

applied to new secondary, recovery and tertiary 

recovery EOR projects but are not applicable to 

"interim production schemes" or further investments 

to enhance production and reservoir drainage in 

excess of what was contemplated in the original 

project as approved by PERTAMINA.
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NATURAL GAS

2.1. Any Natural Gas produced from the Contract Area to the 

extent not used in Petroleum Operations hereunder, may 

be flared if the- processing and utilization thereof is 

not economical. Such flaring shall be permitted to the 

extent that gas is not required to effectuate the 

maximum economic recovery of Petroleum by secondary 

recovery operations, including repressuring and 

recycling.

2.2. Should PERTAMINA and (CONTRACTOR) consider that the 

processing and utilization of Natural Gas is economical 

and choose to participate in the processing and 

utilization thereof, in addition to that used in 

secondary recovery operations, then the construction 

and installation of facilities for such processing and 

utilization shall be carried out pursuant to an 

approved Work Program.

It is hereby agreed that all costs and revenues derived 

from such processing, utilization and sale uf Natural 

Gas shall be treated on a basis equivalent to that 

provided for herein concerning Petroleum Operation and 

disposition of Crude Oil except of the Natural Gas, or 

the propane and butane fractions extracted from Natural 

Gas but not spiked in Crude Oil, remaining after 

deducting Operating Costs associated with the Natural 

Gas operations as stipulated in Exhibit C, PERTAMINA 

shall be entitled to take and receive 4 2 .3 0 7 7* and 

(CONTRACTOR) shall be entitled to take and receive 

57.6923%.

2.3. In the event, however, (CONTRACTOR) considers that the 

processing and utilization of Natural Gas is not 

economical,'' then PERTAMINA may choose to take and 

utili/.e such Natural Gas tlv.it. wnuid otherwise fy*
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flared, all costs of taking and handling to be for trip 

sole account and risks of PERTAMINA.

FIRST TRANCHE PETROLEUM :

3.1. Notwithstanding anything to the contrary elsewhere 

contained in this Contract, the Parties shall be 

entitled to first take and receive each Year a quantity 

of Petroleum of 20X of the Petroleum Production of 

each such Year, called the "Firsts Tranche Petroleum- 

before any deduction for recovery of Operating Costs 

and handling of production as provided under this 

Sect ion V I .

Such First Tranche Petroleum for each Calendar Year is 

further shared for Crude Oil between PERTAMINA and 

CONTRACTOR in accordance with the sharing splits 

provided under subsection 1.3. of this Section by 

apportioning it as applicable, to the respective 

production segments as therein defined, at the same 

ratios as the production from each such segment, over 

the total production of the Year.

For Natural Gas, such First Tranche Petroleum is 

shared between PERTAMINA and CONTRACTOR in 

accordance with the sharing split provided under 

subsection 2.2 of this Section VI.
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tOHFIDfKI IAL

SECTION VII nuu uO TIO fV  OF 

,TTE* ^ M I S S I O N
c a y  PR i; r ;o

VALUATION OF CRUDE OIL

1.1. Crude Oil sold to third parties shall be valued as

follows •

(a) All Crude Oil taken by (CONTRACTOR) including its 

share and the share for the recovery of Operating 

Costs, and sold to. third parties shall be valued 

at the net realized price f.o.b. Indonesia 

received by (CONTRACTOR) for such Crude Oil.

(b) All of PERTAMINA's Crude Oil taken by (CONTRACTOR) 

and sold to third parties shall be valued at the 

net realized price f.o.b. Indonesia received by 

(CONTRACTOR) for such Crude Oil.

(c) PERTAMINA shall be duly advised before the sales 

referred to in paragraphs (a) and (b) of this 

subsection are made.

(d) Subject to any existing Crude Oil sales agreement, 

if a more favorable net realized price is 

available to PERTAMINA for the Crude Oil referred 

to in paragraphs (a) and (b) of this sub-section, 

except (CONTRACTOR’S) share of Crude Oil, then 

PERTAMINA shall so advise (CONTRACTOR) in writing 

not less than ninety (90) days prior to the 

commencement of the deliveries under PERTAMINA’s 

proposed sales contract. Forty-five (45) days 

prior to the start of such deliveries, 

(CONTRACTOR) shall notify PERTAMINA regarding 

(CONTRACTOR’S) intention to meet the more 

favorable net relized price in relation to the 

quantity and period of delivery concerned in said 

proposed sales contract. In the absence of such 

notice PERTAMINA shall market said Crude Oil.
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(e) PERTAMlNA’s marketing of such Crude 0 j ! as 

referred to in paragraph (d ) of this subsection 

shall continue until forty-five (45) days after 

PERTAMlNA's net realized price on said Crude Oil 

becomes less favorable* (CONTRACTOR'S) obligation 

to market said Crude Oil shall not apply until 

after PERTAMINA has given (CONTRACTOR) at least 

forty-five (45J days advance notice of its desire 

to discontinue such sales. As long as PERTAMINA 

is marketing the Crude Oil referred to above, it 

shall account to (CONTRACTOR), on the basis of the 

more favorable net realized price.

(f) Without prejudice to any of the provisions of 

Section VI and Section VII (CONTRACTOR) may at its 

option transfer to PERTAMINA during any Calendar 

Year the right to market any Crude Oil which is in 

excess of (CONTRACTOR'S) normal ond contractual 

requirements provided that the price is not less 

than the net realized price from the Contract 

Area. PERTAMINA’s request stating the quantity 

and expected loading date must be submitted in 

writing at least thirty (30) days prior to lifting 

said Crude Oil. Such lifting must not interefere 

with (CONTRACTOR’S) scheduled tanker move-ments. 

PERTAMINA shall account to (CONTRACTOR) in respect 

of any sale made by it hereunder.

(g) PERTAMINA shall have the option, in any Year in 

which the quantity of Petroleum to which it is 

entitled pursuant to subsections 1.3 and 3.1 of 

Section VI hereof is less than 50* of the total 

production by 90 days written notice in advance of 

that Year, to market for the account of 

(CONTRACTOR), at the price provided for in Section

VII hereof for the recovery of Operating Costs, a 

quantity of Petroleum which together with
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PERTAMINA's entitlement under subsections 1.3 and 

3.1 of Section VI equals fifty percent of the 

total Petroleum produced and saved from the 

Contract Area.

1.2. Crude Oil sold to other than third parties shall be 

valued as follows •

(a) by using the weighted average per unit price 

received by (CONTRACTOR) and PERTAMINA from sales 

to third parties excluding, however, commissions 

and brokerages paid in relation to such third 

party sales during the three (3) months preceding 

such sale adjusted as necessary for quality, grade 

and gravity;

(b) if no such third party sales have been made during 

such period of time, then on the basis used to 

value Indonesian Crude Oil of similar quality, 

grade and gravity and taking into consideration 

any special circumstances with respect to sales of 

such Indonesian Crude Oil.

1.3. Third party sales referred to in this Section VII 

shall mean sales by (CONTRACTOR) to purchasers 

independent of (CONTRACTOR), that is purchasers with 

whom (at the time the sale is made).(CONTRACTOR) has 

no contractual interest involving directly or 

indirectly any joint interest.

1.4. Commissions or brokerages incurred in connection with 

sales to third parties, if any, shall not exceed the 

customary and prevailing rate.

1.5. During any given Calendar Year, the handling of 

production (i.e. the implementation of the provisions 

of Section VI hereof) and the proceeds thereof shall
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be provisionally dealt with on The basis of ihe 

relevant work Program and Budget of Operating Costs 

based upon estimates of quantities of Petroleum to be 

produced, of internal consumption in Indonesia, of 

marketing possibilities, of prices and other sale 

conditions as well as of any other relevant factor. 

Within thirty (30) days after the end of said given 

Year, adjustments and cash settlements between the 

Parties shall be made on the basis of the actual 

quantities, amounts and prices involved, in order to 

comply with the provisions of this Contract^

1.6. In the event the Petroleum Operations involve the 

segregation of Crude Oils of different quality and/or 

grade and if the Parties do not otherwise mutually 

agree :

(a) any and all provisions of this Contract concerning 

evaluation of Crude Oil shall separately apply to 

each segregated Crude Oil;

(b) each Crude Oil produced and segregated in a given 

Year shall contribute to :

(i) the "required quantity" destined in such 

Year to the recovery of all Operating Costs 

pursuant to Section VI, subsection 1.2 

hereof;

(ii) the "required quantity* of Crude Oil to 

which a Party is entitled in such Year 

pursuant to Section V I , subsection 1.3 

hereof;

(iii) the "required quantity* of Crude Oil which 

(CONTRACTOR) agrees to sell and deliver in 

such Year for domestic consumption in 

Indonesia pursuant to paragraph (p) of 

subsection 1.2 of Section v hereof, out of
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the share of Crude Oil to which it is 

entitled pursuant to Section vi, subsections 

1.3 and 3.1.

with quantities, each of which shall beaT to 

the respective "required quantity" (referred 

to in ( i ) or ( ii) or ( iii) above) the same 

proportion as the quantity of such Crude Oil 

produced and segregated in such given Year 

bears to the total quantity of Crude Oil 

produced in such Year from the Contract 

Area.
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SECTION VI11

1. (CONTRACTOR) shall pay to PERTAMINA as compensation for 

information now held by PERTAMINA the sum of

(USS ) after approval

of this Contract by the government of the Republic of 

Indonesia in accordance with the provisions of 

applicable law. Such payment shall be ‘made within 

thirty (30) days after the Effective Date.

.2. (CONTRACTOR) shall pay to PERTAMINA the sum of

Million United States Dollars (US$ )

after daily production from the Contract Area averages 

thousand ( ) barrels per day for a period of one

hundred twenty .(120) consecutive days; and (CONTRACTOR) 

shall also pay to PERTAMINA the sum of 

Million United States Dollars (US$ ) after daily

production from the Contract Area averages 

thousand ( ) barrels per day for a period of one

hundred twenty (120) consecutive days. Such payment 

shall be made within thirty (30) days following the 

last day of the relevant one hundred twenty (120) days 

per i o d .

.3. Such compensation and production bonus payments shall 

be solely borne by (CONTRACTOR) and not included in the 

Operating Costs.

COMPENSATION AND PRODUCTION BONUS
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SECTION IX

PAYMENTS

. 1. All payments which this Contract‘obligates (CONTRACTOR) 

to make to PERTAMINA or the Government of the Republic 

of Indonesia shall be made in United States Dollars 

Currency at a bank to be designated by each of them 

and agreed upon by Bank Indonesia or at (CONTRACTOR'S) 

election, other currency acceptable to them, except 

that (CONTRACTOR) may make .such payments in Indonesian 

Rupiahs to the extent that such currencies are realized 

as a result of the domestic sale of Crude Oil or 

Natural Gas or Petroleum products, if any.

.2. All payments due to (CONTRACTOR) shall be made in 

United States Dollars or at PERTAMINA’s election, other 

currencies acceptable to (CONTRACTOR) at a bank to be 

designated by (CONTRACTOR).

.3. Any payments required to be made pursuant tc this 

Contract shall be made within thirty (30) days 

following the end of the month in which the obligation 

to make such payments occurs.
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SECTION X 

TITLE TO EQUIPMENT

1.1. Equipment purchased by (CONTRACTOR) pursuant to the 

Work Program becomes the property of PERTAMINA ( in case 

of import, when landed at the Indonesian ports of 

import) and will be used in Petroleum Operations 

hereunder.

1.2. The provisions of subsection 1.1 of this Section X 

shall not apply to leased equipment belonging to 

foreign third parties who perform services as a 

contractor which equipment may be freely exported from 

Indonesia.

SECTION XI 

CONSULTATION AND ARBITRATION

1.1. Periodically, PERTAMINA and (CONTRACTOR) shall meet to 

discuss the conduct of the Petreoleum Operations 

envisaged under t h i s  Contract and will make every 

effort to settle amicably any problem arising 

theTefoTm.

1.2. Disputes, if any, arising between PERTAMINA and 

(CONTRACTOR) relating to this Contract or the 

interpretation and performance of any of the clauses of 

this Contract, and which cannot be settled amicably, 

shall be submitted to the decision of arbitration. 

PERTAMINA on the one hand and (CONTRACTOR) on the other
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hand shall each apcoint one arbitrator and so advise 

the other Party and these two arbitrators will appoint 

a third.. If either Party fails to appoint an 

arbitrator within thirty (30) days after receipt of a 

written request to oo so, such arbitrator shall, at the 

request of the other Party, if the Parties do not 

otherwise agree, be appointed by the President of the 

International Chamber of Commerce. If the first two 

arbitrators appointed as aforesaid fail to agree on a 

third within thirty (30) days following the appointment 

of the second arbitrator, the third arbitrator shall, 

if the Parties do not otherwise agree, be appointed, at 

the request of either Party, by the President of the 

International Chamber of Commerce. If an arbitrator 

fails or is unable to act, his successor will be 

appointed in the saree manner as the arbitrator whom he 

succeeds.

1.3. The decision of a majority of the arbitrators shall be 

final and binding upon the Parties.

1.4. In the event the arbitrators are unable to reach a 

decision, the dispute shall be referred to Indonesian 

Court of Law for settlement.

1.5. Except as provided in this Section, arbitration shall 

be conducted in accordance with the rules of 

arbitration of the International Chamber of Commerce.
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employment and training o r Indonesian personnel.

1.1. (CONTRACTOR) agrees to employ qualified Indonesian 

personnel in its operations and after commercial 

production commence will undertake the schooling and 

training of Indonesian personnel for labor and staff 

positions including administrative and executive 

management positions. At such time, (CONTRACTOR) shall 

also consider with PERTAMINA a program of assistance 

for training of PERTAMINA’s personnel.

1.2. Costs and expenses of training Indonesian personnel for 

its own employment shall be included in Operating 

Costs. Costs and expenses for a program of training 

for PERTAMINA’s personnel shall be borne on a basis to 

be agreed by PERTAMINA and (CONTRACTOR).

SECTION XII

SECTION XIII 

TERMINATION

1.1. This Contract cannot be terminated during the first two

(2) years as from the Effective Date, except by 

Provisions as stipulated in subsection 1.3 hereunder.

1.2. At any time following the end of the second year as 

from the Effective Date, if in the opinion of 

(CONTRACTOR) circumstances do not warrant continuation 

of the Petroleum Operation (CONTRACTOR) may, by giving 

written notice to that effect to PERTAMINA and after
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consultation with PERTAMINA, relinquish its rights and 

be relieved of its obligations pursuant to this 

Contract, except such rights and obligations as related 

to the period prior to such relinquishment.

1.3. Without prejudice to the provisions stipulated in 

subsection l.i hereinabove, either Party shall be 

entitled to terminate this Contract in its entirety by 

a ninety (90) days written notice if a major breach of 

Contract is committed by the other Party, provided that 

conclusive evidence thereof is proved by arbitration of 

final court decision as stipulated in Section XI.
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SECTION XIV

BOOKS AND ACCOUNTS AND AUDITS
C O N f l D f c ' N I I A L

1 . BOOKS ANO ACCOUNTS l -H O M  P E R T A M U A  iS  S T R I C T L Y

-TiON OF

p e r m i s s i o n

PROHIBITED

Subject to the requirements of subsection 1.2 (s) of Section 

V, PERTAMINA shall be responsible for keeping complete books 

and accounts with the assistance of (CONTRACTOR) reflecting 

all Operating Costs as well as monies received from the sale 

of Crude Oil, consistent with modern petroleum industry 

practices and proceedings as described in Exhibit "i;" 

attached hereto. Should there be any inconsistency between 

the provisions of this Contract, and the provisions of 

Exhibit "C" then the provisions of subsection 1.2 of Section 

Vi of this Contract shall prevail. Until such time that 

commercial production commences, however, PERTAMINA 

delegates to (CONTRACTOR) its obligations to keep books and 

accounts.

2.1. (CONTRACTOR) shall have the right to inspect and audit 

PERTAMINA's books and accounts relating to this 

Contract for any Calendar Year within the one (1) year 

period following the end of such Calendar Year. Any 

such audit will be satisfied within twelve (12) months 

after its commencement. Any exception must be.made in 

writing within sixty (60) days following the end of 

such audit and failure to give such written exception 

within such time shall establish the correctness of 

PERTAMINA's books and accounts.

2. AUDITS
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2.2. PERTAMINA and the Government of the Republic of 

Indonesia shall have the right to inspect and audit 

(CONTRACTOR'S) books and accounts relating to this 

Contract for any Calendar Year covered by this 

Contract. Any exception must be made in writing within 

sixty (60) days following the completion of such audit. 

In addition, PERTAMINA and the Government of the 

Republic of Indonesia may require (CONTRACTOR) to 

engage its independent accountants to examine, in 

accordance with generally accepted auditing standards, 

the (CONTRACTOR’S) books and accounts relating to this 

Contract for any Calendar Year or perform such auditing 

procedures as deemed appropriate by PERTAMINA. A copy 

of the independent accountant’s report or any 

exceptions shall be forwarded to PERTAMINA within sixty 

(60) days following the completion of such audit.
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SECTION XV

OTHER PROVISIONS

1. NOTICES

Any notices required ot given by either Party to the other 

shall be deemed to have been delivered when properly 

acknowledged for receipt by the receiving Party.

All such notices shall be addressed to :

PERUSAHAAN PERTAMBANGAN MINYAK DAN GAS BUMI NEGARA 

Jalan Merdeka Timur l-A 

Jakarta, Indonesia

(CONTRACTOR)

Either Party may substitute or change such address on 

written notice thereof to the other.

2. LAWS AND REGULATIONS

2.1. The laws of the Republic of Indonesia shall apply ,to 

this contract ;

2.2. No term or provisions of this Contract, including the 

agreement of the Parties to submit to arbitration 

hereunder, shall prevent or limit the Government of the 

Republic of Indonesia from exercising its inalienable 

rights.

42

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



SUSPENSION OF OBLIGATIONS

3.1. Any failure or delay on the part of either Party in the 

performance of their obligations or duties hereunder 

shall be excused to the extent attributable to Force 

Majeure.

3.2. If operations are delayed, curtailed or prevented by 

such causes, then the time for carrying out the 

obligations thereby affected, the term of this Contract 

and all fights and obligations hereunder shall be 

extended for a period equal to the period thus 

involved.

3.3. The Party whose ability to perform its obligations is 

so affected shall notify the other Party thereof in 

writing, stating the cause and both Parties shall do 

all reasonably within their power to remove such cause.

PROCESSING OF PRODUCTS

4.1. (CONTRACTOR) shall be willing to consider to come to 

another Contract or Loan Agreement for the processing 

of products derived from the Petroleum Operations 

hereunder, on mutually agreeable terms.

4.2. Within the framework of the preceding principle, 

(CONTRACTOR) would agree on the conditions stated below 

to have refined in Indonesia 28.57 percent of the share
fT

of Crude Oil to which it is entitled pursuant to 

subsections 1.3 and 3.1 of Section VI hereof and should 

no refining capacity be available therefor to set up a 

corresponding refining capacity for that purpose. The 

conditions above referred to are that :

(a) PERTAMINA has first requested (CONTRACTOR) 

thereto;
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(b) (CONTRACTOR’S) share of Crude Oil pursuan; tc 

subsections 1.3 and 3.1 of Section VI hereof be 

not less than barrels per clay; and

(c) if refining capacity has to be erected that the 

setting up and use of such refining capacity be 

economical in the judgement of the Parties.

4.3. It is further agreed that (CONTRACTOR) may in lieu of 

setting up such refining capacity, but subject to the 

same conditions, make an equivalent investment in 

another project related to petroleum or petrochemical 

industries.

4.4. Petroleum to be delivered to such facilties would be 

sold by (CONTRACTOR) at the net realized prices f.o.b. 

Indonesia received by (CONTRACTOR) established pursuant, 

to Section VII. hereof or at another mutually agreed 

price.
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SECTION XVI

PARTICIPATION

1. PERTAMINA shall have the right to demand from (CONTRACTOR) 

that a ten percent (10%) undivided interest in the total 

rights and obligations under this Contract be offered to 

either itself or a limited liability company to be 

designated by PERTAMINA the shareholders of which shall be 

Indonesian Nationals (both hereinafter called "The 

Indonesian Participant").

2. The right referred to in subsection 1 of this Section XVI 

shall lapse unless exercised by PERTAMINA not later than 

three (3) months after (CONTRACTOR’S) notification by 

registered letter to PERTAMINA of its first discovery of 

Petroleum in the Contract Area, which in the judgement of 

(CONTRACTOR) after consultation with PERTAMINA can be 

produced commercially, PERTAMINA shall make its demand known 

to (CONTRACTOR) by registered letter.

i

3. (CONTRACTOR) shall make its offer by registered letter to 

the Indonesian Participant within one (1) month after 

receipt of PERTAMINA’s registered letter referred to in 

subsection 2 of this Section XVI. (CONTRACTOR’S) letter 

shall be accompanied by a copy of this Contract and a draft 

Operating Agreement embodying the manner in which 

(CONTRACTOR) and the Indonesian Participant shall cooperate. 

The main principles of the draft Operating Agreement are 

contained in Exhibit "0" to this Contract.

4. The offer by (CONTRACTOR) to the Indonesian Participant 

shall be effective for a period of six (6) months. If the 

Indonesian Participant has not accepted this offer by 

registered letter to (CONTRACTOP) within the said period, 

(CONTRACTOR) shall be released from the obligation referred 

to in this Section XVI.
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5. In the event of acceptance by the Indonesian Participant of 

(CONTRACTOR’S) offer, the Indonesian Participant shall be 

deemed to have acquired the undivided interest on the date 

of (CONTRACTOR’S) notification to PERTAMINA referred to in 

subsection 2 in this Section XVI.

6. 6.1. For the acquisition of a ten percent (10%) undivided

interest in the total of the rights and obligations 

arising out of this Contract, the Indonesian 

Participant shall reimburse (CONTRACTOR) an amount 

equal to t-^n,percent (10%) of the sum of Operating 

Costs which (CONTRACTOR) has incurred for and on 

behalf of its activities in the Contract Area up to 

the date of (CONTRACTOR'S) notification to PERTAMINA 

mentioned in subsection 2 of this Section XVI, ten 

percent (10%) of the compensation paid to PERTAMINA 

for information referred to in subsection 1 . 1 of

Section V!!! of this Contract and ten percent (10*) of 

the amount referred to in subsection 1.2 of Section

VI11 of this Contract.

6.2. At the option of the Indonesian Participant the said 

amount shall be reimbursed *

(i) either by a transfer of the said amounts by the. 

Indonesian Participants within three (3) months 

after the date of its acceptance of 

(CONTRACTOR’S) offer referred to in subsection 3 

of this Section XVI, to (CONTRACTOR’S) account 

with the banking institution to be designated by 

it, in the currency in which the relevant costs 

have been financed; or
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(ii) by way of a "payment out of production' of fifty 

percent (50%) of the Indonesian Participant's 

production entitlements under this Contract 

valued in the manner as described in Section VII 

of this Contract, equal in total to one hundred 

fifty percent (150%) of the said amount and 

commencing as from the beginning of commercial 

product ion.

6.3. At the time of its acceptance of (CONTRACTOR’S) offer 

the Indonesian Participant shall state whether it 

wishes to reimburse in cash or out of production in 

the manner indicated in subsection 6.2 under (i) and

(ii) of this Section xvi .

SECTION XVII 

EFFECTIVENESS

J

1.1. This Contract shall come into effect on the Effective 

Date.

1.2. This Contract shall not be annulled, amended or 

modified in any respect, except by the mutual consent 

in writing of the Parties thereto.

1.3. IN WITNESS WHEREOF, the Parties hereto have executed 

this Contract, in triplicate and in the English 

language, as of the day and year first above written.
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PERUSAHAAN PERTAMBANGAN M1NYAK OAN GAS RUMl 

NEGARA

BY .........

(CONTRACTOR)

BY

APPROVED BY THE MINISTER OF MINES AND ENERGY

this .............. day of ............... 198 .

on behalf of the

GOVERNMENT OF THE REPUBLIC OF INDONESIA 

BY .........................
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EXHIBIT "A

This exhibit “A" is attached to and made an integral part of 

the contract between PERUSAHAAN PERTAMBANGAN MINYAK DAN GAS

BUMI NEGARA and (CONTRACTOR) dated t h e _____ day of _________,

19 __

DESCRIPTION OF CONTRACT AREA
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EXHIBIT "B‘

- This exhibit "B" is attached to and made an integral part of 

the contract between PERUSAHAAN PERTAMBANGAN MINYAK DAN GAS

BUMI NEGARA and (CONTRACTOR) dated t h e ________ day of _____ ,

19 _
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EXHIBIT "C

Attached to afid made in integral part of the Contract between 

PERUSAHAAN PERTAM8ANGAN MINYAK OAN GAS BUM I NEGARA and 

(CONTRACTOR), dated the day of

198 .
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ACCOUNTING PROCEDURE

A rt ic le  1

General Provisions

TH E  PUBLICATIO N OR R£PRODUC 

TH IS p n m  W IT H O U T  W R ITTE N  F 

FROM P E R TA M U A  IS S TR IC TL Y  i

CT/ON OF
p e r m i s s i o n

PROHIBITED

1• Definitions

The accounting procedure herein provided for is to be 

followed and observed in t h e :performance of either Party’s 

obligations under the contract to which this Exhibit is 

attached.

The definition and terms appearing in this Exhibit “C" shall 

have the same meaning as those defined in said Contract.

2. Account and Statements
PERTAMlNA’s and (CONTRACTOR’S), as the case may be, 

accounting records and books will, be kept in accordance with 

generally accepted and'- recognized accounting systems, 

consistent with modern petroleum industry practices and 

procedures. Books and reports will be maintained and 

prepared in accordance with methods established by 

PERTAMINA. The chart of accounts and related account 

definitions will be prescribed by PERTAMINA. Reports will 

be organized for the use of PERTAMINA in carrying out its 

management responsibilities under this contract.

52

ADLN – PERPUSTAKAAN UNIVERSITAS AIRLANGGA 

SKRIPSI PERJANJIAN BAGI HASIL ... DIAH SAVITRI



Article II

Operating Costs

1. Definition

For any Year in which commercial production occurs, 

Operating Costs consist of a) current Year Non-capital 

Costs, b) current Year’s depreciation for Capital Costs and 

c) current Year allowed recovery of prior Year‘s unrecovered 

Operating Costs.

2. Non-capital Costs

Non-capital Costs means those Operating Costs incurred that 

relate to current Year's operations. In addition to costs 

relating only to current operations, the costs of surveys 

and the intangible costs of drilling exploratory and 

development wells, as described in paragraph (c), (d) and

(e) below, will be classified as Non-capital Costs. 

Non-capital Costs include, but are not limited to the 

following :

(a) Labor, materials and services used in day to day oil 

well operations, oil field production facilities 

operations, secondary recovery operations, storage, 

handling, transportation and delivery operations, gas 

well . operations, gas field production facilities 

operations, gas transportation and delivery operations, 

gas processing auxiliaries and utilities, and other 

operating activities, including repairs and mainte

nance .
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(b) Office, services and genera) administrat ion-general 

services including technical and related services, 

material services, transportation, rental of 

specialized and heavy engineering equipment, site 

rentals and other rentals of services and property, 

personnel expenses, public relations, and other 

expenses abroad.

(c) Production drilling - labor, materials and services 

used in drilling wells with the object of penetrating a 

proven reservoir, including the drilling of delineation 

wells as well as redrilling, deepening or recompleting 

wells, and access roads leading directly to wells.

(d) Exploratory drilling - labor, materials and services 

used in the drilling nf wells with the object of 

finding unproven reservoirs of oil and gas, and access 

roads leading directly to wells.

(e) Surveys - labor, materials and services used in aerial, 

geological, topographical, geophysical and seismic 

surveys, and core hole drilling.

(f) Other exploration expenditures - auxiliary or temporary 

facilities having lives of one year or less used in 

exploration and purchased geological and geophysical 

informat ion.

Capital Costs

Capital Costs mean expenditures made for items which 

normally have a useful life beyond the year incurred. A 

reasonable annual allowance foT depreciation of capital 

costs, computed as described in Article 111 Section i r will 

be allowed as a recoverable operating cost for the current
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Capital Costs include classification described herein but

are not limited to the following specifications •

(a) Construction utilities and auxiliaries - work shops, 

power and water facilities, warehouses, and field roads 

except the access roads mentioned in Paragraphs 2(c) 

and 2 ( d ) above;

(b) Construction housing and welfare - housing, 

recreational facilities and other tangible property 

incidental to construction;

(c) Production facilities - offshore platform (including 

the costs of labor, fuel, hauling and supplies for both 

the offsite fabrication and onsite installation of 

platforms, and other construction costs in erecting 

platforms and installing submarine pipeline), wellhead 

equipment, subsurface lifting equipment, production 

tubing, sucker rods, surface pumps, flow lines, 

gathering equipment, delivery lines and storage 

facilities. Costs of oil jetties and ancnorages, 

treating plants and equipment, secondary recovery 

systems, gas plants and steam systems;

(d) Movables - surface and subsurface drilling and produc

tion tools, equipment and instruments, barges, floating 

craft, automotive equipment, aircraft, construction 

equipment, furniture? and office equipment and 

miscellaneous equipment.
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Accounting Methods To Be Used To Calculate 

Recovery of Operating Costs

Depreciat ion

Depreciation will be calculated beginning the Year in which 

the asset is placed into service with a full year’s 

depreciation allowed the initial Year. The method used to 

calculate each Year's allowable recovery of Capital Costs is 

the declining balance depreciation method. Calculation of 

each such Year's allowable recovery of Capital Costs should 

be based on the individual asset's Capital Cost at the 

beginning of such Year multipled by the depreciation factor 

as follows, foT *.

- Group 1 = 50%

- Group 2 = 25%

- Group 3 = 10%

The Groups of capital assets for any Crude Oil project or 

for gas projects having reserves of 7 (seven) years or 

less, apply useful lives as follows :

Grpue_J 

Automobiles

Trucks-light (less than 13,000 pounds) 

and tractor units

Trucks-heavy (more than 13,000 pounds)

B u s  e s 

Aircraft

Contruction equipment 

Furniture and office equipment

1 .5 years

2 years

3 years

4 .5 years 

3 years 

3 years

5 years
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Group 2

Construction utilities and auxiliaries 

Construction housing and welfare 

Production facilities 

Railroad cars and locomotives 

Vessels, barges, tugs and 

similar water transportation equipment 

Drilling and production tools, equip

ment and instruments

5 years

10 years

5 years

7.5 years

9 years

5 years

The Groups of capital assets for gas projects having 

reserves of more than 7 years, apply useful lives as 

follows :

Group I

Automobiles 3 years

Trucks-light (less than 13,000 pounds)

and tractor units 4 years

Trucks-heavy (more than 13.000 pounds)

and trailers 6 years

Group 2

Aircraft 6 years

Vessels, barges, tugs and

similar water transportation equipment 18 years 

Drilling and production tools,

equipment and instruments 8 years

Construction equipment 6 years

Furnitur^.and office equipment 10 years

Group 3

Construction utilities and 

aux i1iar ies

Construction housing and welfare

Production facilities

Rail road cars and locomotives

8

20
8

15

years

years

years

years
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Balance of unrecovered Capital Costs is eligible for full 

depreciation at the end of the individual asset’s useful 

life.

The undepreciated balance of assets taken out of service 

will not be charged to Operating Cost but. will continue 

depreciating based upon the lives described above, except 

where such assets have been subjected to unanticipated 

destruction, for example, by fire or accident.

Overhead Allocation

General and administrative costs, other than direct charges, 

allocable to this operation should be determined by a 

detailed study, and the method determined by such study 

shall be applied each Year consistently. The method 

selected must be approved by PERTAMINA, and such approval 

can be reviewed periodically by PERTAMINA and the 

(CONTRACTOR).

Interest Recovery

Interest on loans obtained by a Party from Affiliates or 

parent companies or from third party non-affiliates at rates 

not exceeding prevailing commercial rates for capital 

investments in Petroleum Operations may be recoverable as 

Operating Costs. Details of any financing plan and amounts 

must be included in each Year's Budget of Operating Costs 

for the prior approval of PERTAMINA.

All other financing must also be approved by PERTAMINA.
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4. Gas Costs

Operating Costs directly associated with be production of 

Natural Gas will be directly chargeable against Natural Gas 

revenues in determining entitlements under Section VI 

subsection 2.2. Operating Costs incurred for production of 

both Natural Gas and Crude Oil will be allocated to Natural 

Gas and Crude Oil based on the relative value of the 

products produced for the current Year. Common support 

costs will be allocated on an equitable basis agreed to by 

both parties.

If after commencement of production the Natural Gas revenues 

do not permit full recovery of Natural Gas costs, as 

outlined above, then the excess costs shall be recovered 

from Crude Oil revenues.

Likewise, if excess Crude Oil costs (Crude Oil costs less 

Crude Oil revenues) exists, this excess can be recovered 

from Natural Gas revenues.

If production of either Natural Gas or Crude Oil has 

commenced while the other has not, the allocable production 

costs and common support costs will be allocated in an 

equitable manner. Propane and butane fractions extracted 

from Natural Gas but not spiked in Crude Oil shall be deemed 

as Natural Gas for the purpose of accounting.

5. Inventory Accounting

The costs of non-capital items purchased for inventory will 

be recoverable at such time the items have landed in 

Indonesia.
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Insurance and Claims

Operating Costs shall include premiums paid for jn^ur^nce* 

normally required to be carried for the Petroleum Opera! ions 

relating to (CONTRACTOR’S) obligations conducted under the 

Contract, together with all expenditures incurred .and paid 

in settlement of. any and all losses, claims, damages, 

judgements, and other expenses, including fees relating to 

(CONTRACTOR'S) obligation under the Contract.
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EXHIBIT. "P"

THIS EXHIBIT ’0“ IS ATTACHED TO AND MADE:

AN INTEGRAL PART OF THE CONTRACT BETWEEN 

PERUSAHAAN PERTAM8ANGAN MINYAK DAN GAS BUMI NEGARA 

DATED THE DAY OF 198 .

Memorandum on Participation

The operating agreement between CONTRACTOR apd the Indonesian

Participant referred to in subsection 3 of Section XVI shall

embody, inter alia, the following main principles •

1. CONTRACTOR shall be the sole Operator of the venture under 

properly defined rights and obligations.

2. Authorized representatives of both parties shall meet 

periodically for the purpose of conducting the venture’s 

operations. All decisions shall be taken by majority vote 

except in case of terminating the main agreement which 

decision shall require the unanimuus cunsent of bull) 

parties. However if either of the parties wishes to 

withdraw from the venture it shall transfer without cost its 

undivided interest to the other party.

3. Both parties shall have the obligation to provide or cause 

to be provided their respective proportions of such finance 

and in such currencies as may be required from t;me to time 

by the Operator for the operations envisaged under the main 

agreement.

The effects of a party’s failure to meet calls for funds 

within the prescribed time limits shall be provided.
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The Operator shall prepare the annual work program and 

budgets which shall be submitted to the authorized 

representative of both parties foT decision prior to their 

submission to PERTAMINA in accordance with the provisions of 

the main agreement.

.In respect of any exploratory drilling operation a ’non

consent* provision shall be made which assures the 

Indonesian Participant that it does not have to participate 

in such operation if it were to disagree to the inclusion of 

such operation in the work program and budget and which in 

case of success adequately compensates CONTRACTOR for the 

cost and risk incurred by the latter.

Subject to adequate lifting tolerances each Party shall 

offtake at CONTRACTOR’S point of export its production 

entitlement and its proportionate share of any portion of 

the Crude Oil which PERTAMINA elects not to take in kind, 

both as provided under the main agreement. However, if the 

Indonesian Participant is not in a position to market such 

quantity wholly or partly it snail in respect of the 

quantity which it cannot market itself have the option under 

an adequate notification procedure : either to require 

CONTRACTOR (or its associates if CONTRACTOR so desires) to 

purchase that quantity, or to lift that quantity at a later 

date under an adequate procedure.

In respect of any quantity to be purchased from the 

Indonesian Participant by CONTRACTOR (or its associates) the 

price in respect of each quality of Crude Oil shall be :

(i) for Crude Oil to be delivered for local consumption 

under the terms of tne main agreement 10% of the price 

pursuant to Section vil or as otherwise provided for in 

the main agreement.
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(ii) for all other Crude 3’.; the weighted average ner 

realized price receives by CONTRACTOR for cofficoraois 

types and quantities sold by it during ;he Caienaar 

Year involved minus five percent (52).

If Natural Gas (associated gas and non-associated gas) is 

encountered in commercial Quantities, special provisions 

shall be drawn up having due 'egard inter alia, :c the long 

term character of Natural Gas supply contracts.
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