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SUMMARY

Indonesia is the largest archipelagic country in the world with more than
17,000 islands. This geographical condition has made shipping an inseparable part
of Indonesia. Maritime transport is a real bridge which connects its thousand
islands. The maritime transportation service sector plays an important function to
the Indonesian economy in ensuring the flow of the distribution chain. The
Indonesian government has long recognized the importance of shipping for
Indonesia. For this reason, maritime cabotage principle has been applied to
Indonesian domestic shipping since 1936.

Maritime cabotage is a principle recognized by International Law,
particularly Maritime Law. It allows the State to prohibit various foreign elements
to be involved in domestic shipping of a coastal state that applies it. Through
maritime cabotage, International Law bestow a privilege to coastal States to
regulate their domestic shipping. These privilege includes the freedom to apply or
not to apply maritime cabotage in their domestic shipping. The privilege granted
also include the freedom of how the coastal State applies maritime cabotage when
it chooses to implement it in its domestic shipping. This is become the reason on
why there is no common definition of maritime cabotage. The only similarity that
may exist in maritime cabotage is that this principle is protectionist in nature. It
protects the domestic maritime transportation industry sector from the involvement

of excluded foreign elements.
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In the era of trade liberalization and trade regionalization, the existence of
the maritime cabotage principle has sparked discussions about its compatibility
with the two eras. Therefore, this dissertation questions: 1. the philosophical,
theoretical, and conceptual foundations for the application of the maritime
cabotage principle in indonesia; and 2. a legal concept capable of making maritime
cabotage a catalyst for improving the indonesian shipping industry in the era of
regional economic integration.

This dissertation is a legal research that employs statute, historical,
comparative, and conceptual approaches as methods to analyze existing legal
materials. This dissertation has a high novelty value because until now there has
been no dissertation in the field of law that discusses the implementation of the
maritime cabotage principle in Indonesia in relation to economic regionalism.

This dissertation found that maritime cabotage plays an important role for
countries that implement it, including Indonesia. This principle can be used as a
means to achieve various national goals, including to achieve people's welfare
through sustainable development and upholding sovereignty. Maritime cabotage
also supports Indonesia in achieving sustainable development goals (SDGs). Not
only that, by utilizing human security approach, maritime cabotage can be seen as
a means to create freedom from want by creating jobs to improve people's welfare.

The application of the maritime cabotage principle in Indonesia since 1936
discussed in this dissertation shows that this principle has succeeded in achieving
its application objectives when the principle is applied consistently. The existence

of exception provisions for the application of maritime cabotage and their use must
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be minimized so that the objectives of implementing this principle to improve the
economy and sustainable development for the country can be achieved. Exceptions
to the application of the maritime cabotage principle must be used as an emergency
measure when other efforts cannot be carried out. This is intended so that maritime
cabotage implemented in Indonesia can function properly as a catalyst for
increasing the shipping industry in Indonesia.

The liberalization of maritime transportation services and the regionalization
of maritime transportation services, especially ASEAN, must be supported in order
to advance the Southeast Asian region. However, relaxation of the application of
the maritime cabotage principle by Indonesia must be avoided because as the
largest archipelagic State in the world, Indonesia which naturally also has the
potential for the largest domestic shipping market in the world will be
disadvantaged by opening up its domestic market to foreign competition. Although
Indonesia will also get a maritime transportation market in ASEAN member
countries, the size of the market is not comparable to the loss of exclusivity of

Indonesia’s domestic market.
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RINGKASAN

Indonesia adalah Negara kepulauan terbesar di dunia dengan jumlah pulau
mencapai lebih dari 17.000. Kondisi geografis yang demikian menjadikan
pelayaran sebagai bagian tak terpisahkan dari Indonesia sebagai jembatan nyata
yang menghubungkan pulau-pulaunya. Sektor jasa transportasi maritim
memerankan fungsi penting perekonomian Indonesia dalam menjalankan rantai
distribusi. Pentingnya pelayaran bagi Indonesia telah lama disadari oleh Pemerintah
Indonesia. Untuk itulah asas maritime cabotage diterapkan pada pelayaran
domestik di Indonesia.

Maritime cabotage adalah suatu asas yang dikenal dalam Hukum
Internasional, dalam hal ini adalah Hukum Maritim, yang memungkinkan Negara
untuk melakukan pelarangan terhadap berbagai unsur asing untuk terlibat dalam
pelayaran dalam Negeri suatu Negara pantai yang menerapkannya. Melalui
maritime cabotage Hukum Internasional memberikan privilege kepada Negara
pantai untuk mengatur pelayaran dalam negerinya. Privilege tersebut meliputi
kebebasan dalam menerapkan atau tidak menerapkan asas tersebut dalam pelayaran
dalam negerinya. Privilege yang diberikan meliputi pula kebebasan mengenai
bagaimana Negara pantai menerapkan asas tersebut ketika memilih untuk
menetapkannya dalam pelayaran domestiknya. Inilah mengapa hingga sampai saat
ini tidak ada persamaan definisi mengenai maritime cabotage. Satu-satunya

persamaan yang mungkin ada dalam maritime cabotage adalah bahwa asas ini
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bersifat protectionist, yaitu memproteksi sektor industri transportasi maritim dalam
negeri dari keterlibatan unsur-unsur asing yang dikecualikan.

Dalam era liberalisasi perdagangan dan regionalisasi perdagangan maka
keberadaan asas maritime cabotage memicu diskusi mengenai kesesuaiannya
dengan kedua era tersebut. Oleh karena itulah disertasi ini menyoal mengenai: 1.
landasan filosofis, teoritis, dan konseptual penerapan asas Maritime Cabotage di
Indonesia; serta 2. konsep hukum yang mampu menjadikan maritime cabotage
sebagai katalis peningkatan industri pelayaran Indonesia pada era integrasi ekonomi
regional.

Disertasi ini merupakan penelitian hukum yang menggunakan statute,
historical, comparative, dan conceptual approaches sebagai metode-metode untuk
menganalisa bahan-bahan hukum yang ada. Disertasi ini memiliki nilai kebaruan
yang tinggi karena hingga saat ini belum ada disertasi dalam bidang Ilmu Hukum
yang membahas mengenai implementasi asas maritime cabotage di Indonesia
dalam kaitannya dengan regionalisme ekonomi.

Melalui penelitian disertasi ini ditemukan bahwa maritime cabotage
memainkan peran penting bagi negara yang menerapkannya, termasuk Indonesia.
Asas tersebut dapat digunakan sebagai sarana untuk mencapai berbagai tujuan
negara, diantaranya adalah untuk mencapai kesejahteraan rakyat melalui
pembangunan berkelanjutan dan menegakkan kedaulatan. Maritime cabotage juga
mendukung Indonesia dalam mencapai sustainable development goals (SDGs).
Tidak hanya itu, dengan menggunakan pendekatan human security maka maritime

cabotage dapat dipandang sebagai suatu sarana untuk menciptakan freedom from
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want dengan terciptanya lapangan pekerjaan untuk meningkatkan kesejahteraan
masyarakat.

Penerapan asas maritime cabotage di Indonesia sejak tahun 1936 hingga saat
ini yang ditunjukkan pasang-surutnya dalam disertasi ini menunjukkan bahwa asas
ini berhasil mencapai tujuan penerapannya ketika asas tersebut diterapkan secara
konsekuen. Keberadaan ketentuan perkecualian atas penerapan maritime cabotage
serta penggunaannya haruslah diminimalisir agar tujuan penerapan asas ini untuk
meningkatkan perekonomian dan pembangunan berkelanjutan bagi negara dapat
tercapai. Perkecualian atas penerapan asas maritime cabotage haruslah
dipergunakan sebagai tindakan emergency di saat upaya-upaya lain sudah tidak
dapat dilakukan. Hal tersebut ditujukan agar maritime cabotage yang diterapkan di
Indonesia dapat berfungsi dengan baik sebagai katalis peningkatan industri
pelayaran di Indonesia.

Liberalisasi jasa transportasi maritim dan regionalisasi jasa transportasi
maritim, terutama ASEAN haruslah didukung demi memajukan kawasan Asia
Tenggara. Namun relaksasi penerapan asas maritime cabotage oleh Indonesia
haruslah dihindari karena sebagai Negara kepulauan terbesar di dunia Indonesia
yang secara alamiah memiliki pula potensi pasar pelayaran dalam negeri terbesar
di dunia akan dirugikan dengan terbukanya pasar dalam negerinya bagi kompetisi
asing. Walaupun Indonesia akan mendapatkan pula pasar transportasi maritim di
negara-negara anggota ASEAN, namun besarnya pasar tersebut tidak sebanding

dengan hilangnya eksklusifitas pasar dalam negeri Indonesia.

DISERTASI ASAS MARITIME CABOTAGE ... NILAM ANDALIA KURNIASARI



IR — PERPUSTAKAAN UNIVERSITAS AIRLANGGA

ABSTRACT

Maritime cabotage is not a novel principle. It is a customary international law that
bestowed privilege to coastal States to implement it or not in their domestic
shipping. A coastal State which implements the principle may exclude certain
foreign element(s) from engaging in its domestic shipping, including the nationality
of the ship, owner(s), crew, and the place where the ship was built. Therefore,
maritime cabotage is categorized as a protectionist principle. Indonesia is among
many States which implement maritime cabotage for its domestic shipping. This
dissertation answers questions on: 1. what are the philosophical, theoretical, and
conceptual basis of maritime cabotage implementation in Indonesia; and 2. what
are the most appropriate legal concepts for Indonesian maritime cabotage to be
able to become the catalyst for the shipping industry development in the regional
economic integration era. This dissertation is legal research employing statute,
comparative, conceptual, and historical approaches. The research found that the
protectionist nature of maritime cabotage does not violate General Agreement on
Trade in Services (GATS) leaves the option to whether liberalize any part of
maritime transport services, including cabotage, in the auspicious of Regional
Trade Agreements to achieve regional economic integration. However, Indonesia
should be cautious on any proposals regarding cabotage relaxation or
transforming it into regional maritime cabotage. Regional maritime cabotage may
be fit within the EU but ASEAN is different as it is not a supranational organization
and ASEAN’s geographical condition is distinc. In search of the most suitable
maritime cabotage implementation for Indonesia this research studies the
principle’s implementation from the colonial regulation in 1936 to the latest one in
2008. This research proposes for the 2008 Shipping Law to be revised. The new
law should regulate embarkation and disembarkation points. Furthermore, it
suggest that the new law should be more rigid in implementing Indonesian maritime
cabotage as the principle serves as the catalyst to the Indonesia development which
sustainable and employs human security approach to achieve sustainable
development goals.

Keywords:  maritime cabotage, human security, ASEAN, economic integration
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