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ABSTRAK

Jaminan Hak Tanggungan dilaksanakan dengan membebankan hak atas tanah milik
debitor atau masyarakat yang mengadakan perjanjian pembiayaan atau kredit
dengan bank. Objek jaminan tersebut yakni diantaranya hak milik atas tanah.
Namun dalam pelaksanaanya masih sering dijumpai persoalan masyarakat yang
berkaitan dengan eksekusi objek jaminan Hak Tanggungan bilamana debitor cidera
janji atau wanprestasi. Sebagaimana kasus yang terjadi pada bank konvensional
ketika debitor menjaminkan objek jaminan Hak Tanggungan kepada kreditor
berasal dari jual beli belum lunas, sehingga kreditor mendapatkan perlawanan dari
pemilik hak atas tanah, dan sengketa yang terjadi pada bank syariah ketika debitor
menjaminkan objek jaminan Hak Tanggungan yang diperolehnya melalui kuasa
menjual dari pemilik hak atas tanah kemudian menjadikan objek tersebut sebagai
jaminan di bank, namun sebelumnya debitor tersebut telah menjual kepada pihak
lainnya dengan jual beli belum lunas sehingga dalam hal ini kreditor mendapatkan
perlawanan dari pemilik hak atas tanah. Sehingga tesis ini akan membahas terkait
apakah pembebanan objek Hak Tanggungan yang berasal dari jual beli belum lunas
melahirkan hak kebendaan? dan Apakah bank berwenang mengeksekusi objek Hak
Tanggungan bilamana terdapat perlawanan dari pemilik hak atas tanah? Metode
penelitian tesis ini Statute approach, Case Approach, Conceptual approach.
Sehingga dalam penelitian ini dapat diketahui bahwa Penerimaan objek jaminan
Hak Tanggungan yang berasal dari jual beli yang belum lunas dapat melahirkan hak
kebendaan, karena pada saat pembebanan objek jaminan Hak Tanggungan kreditor
sudah menerapkan prinsip kehati-hatian untuk memastikan pihak yang berhak atas
objek jaminan tersebut, sebagaimana tercantum dalam Sertipikat dan SKPT hak
atas tanah tersebut. Hal tersebut bersesuaian dengan asas publisitas dalam hukum
jaminan yang mengakibatkan bahwa jaminan Hak Tanggungan ini juga harus
dihormati oleh pihak ketiga tidak hanya pada rekan sekontraknya saja, dan Bank
berwenang mengeksekusi objek Hak Tanggungan bilamana terdapat perlawanan
dari pemilik hak atas tanah, hal tersebut dikarenakan bank ketika menerima objek
jaminan Hak Tanggungan telah menerapkan prinsip kehati-hatian dan eksekusi
jaminan Hak Tanggungan juga sebagai pelaksanaan ketentuan Pasal 6 UUHT, yang
akan dipergunakan untuk pelunasan utang debitor.

Kata Kunci: Jual Beli Hak Atas Tanah, Jaminan Hak Tanggungan, Eksekusi
Jaminan Hak Tanggungan.
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ABSTRACT

Mortgage guarantees are carried out by imposing rights to land owned by the debtor
or the public who enter into a financing or credit agreement with the Bank. The
object of the guarantee is, among other things, land ownership rights. However, in
its implementation, community problems are still often encountered related to the
execution of the object of the Mortgage guarantee when the debtor is in breach of
contract or default. The case in conventional banks is when the debtor guarantees
the object of the Mortgage guarantee to the creditor from a sale and purchase that
has not been paid off so that the creditor gets resistance from the owner of the land
right. And disputes that occur in Islamic banks when the debtor guarantees the
object of the Mortgage which he obtained through the power to sell from the owner
of the land right then make the object as collateral in the Bank, but previously the
debtor has sold it to another party with the sale and purchase not being paid off so
that in this case the creditor gets resistance from the owner of the land right. So this
thesis will discuss whether the imposition of Mortgage objects originating from
buying and selling has not paid off, giving birth to material rights? and Is the Bank
is authorized to execute the thing of Mortgage if there is resistance from the owner
of the land right? The research method for this thesis is the Statute approach, Case
Approach, and Conceptual approach. So that in this study, it can be seen that the
acceptance of the object of guarantee of Mortgage that comes from buying and
selling that has not been paid off can give birth to material rights because at the time
of loading the object of guarantee of Mortgage the creditor has applied the
precautionary principle to ensure the party entitled to the object of the guarantee, as
stated in the certificate and SKPT of the land rights. This is in accordance with the
principle of publicity in the law of deposits, which means that this guarantee of
Mortgage must also be respected by third parties, not only by its contract partners.
The Bank is authorized to execute the object of the Mortgage if there is resistance
from the owner of the land right; this is because the Bank when receiving the object
of the guarantee of the Mortgage, has applied the precautionary principle and the
execution of the guarantee of the Mortgage as well as the implementation of the
provisions of Article 6 UUHT, which will be used to pay off the debtor's debt.

Keywords: Sale and Purchase of Land Rights, Mortgage Guarantee, Execution of
Mortgage Guarantee.
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