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MOTTO 
 

"Dan barangsiapa yang bertakwa kepada Allah, niscaya Allah menjadikan baginya 

kemudahan dalam urusannya." 

(Q.S 65:4) 
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ABSTRAK 
 
Penolakan pencairan bank garansi oleh bank penjamin yang diajukan oleh penerima 

jaminan selalu menimbulkan konflik hukum gugatan di pengadilan. Salah satu syarat 

pengajuan klaim pencairan bank garansi yakni adanya wanprestasi yang dilakukan oleh 

pihak terjamin, hal tersebut sebagaimana diatur dalam  Surat Keputusan Direksi Bank 

Indonesia No.23/88/KEP/DIR tanggal 18 Maret 1991 tentang Pemberian Bank Garansi 

oleh Bank dan Peraturan Otoritas Jasa Keuangan Nomor 13/POJK.03/2021 tentang 

Penyelenggaraan Produk Bank Umum dalam peraturan tersebut hanya menjelaskan 

pencairan bank garansi dapat dilakukan dengan adanya wanprestasi tanpa menjelaskan 

konsep pencairan dan syarat-syarat lain yang dapat menjadi acuan bank untuk 

menyetujui klaim khususnya jika terdapat keberatan wanprestasi disertai gugatan 

pengadilan. Permasalahan dalam penelitian ini tentang konsep wanprestasi dalam 

klaim pencairan bank garansi dan Shariah Compliance yang diterapkan bank syariah 

sebelum mencairkan bank garansi. Penelitian ini menggunakan pendekatan perturan 

perundang-undangan, pendekatan konseptual dan pendekatan kasus. Hasil dari 

penelitian ini bahwa wanprestasi sebagai syarat klaim pencairan bank garansi di Bank 

Syariah harus memenuhi unsur-unsur wanprestasi sebagaimana diatur Pasal 36 

Kompilasi Hukum Ekonomi Islam, pihak terjamin telah melanggar konsep prestasi 

yang diatur dalam Pasal 1234 BW sebagaimana  telah diperjanjikan kedua belah pihak 

dalam perjanjian kerja. Bank syariah sebelum menyetujui klaim pencairan bank garansi 

harus menerapkan prinsip kehati-hatian sebagai bentuk sharia compliance untuk 

memitigasi risiko kerugian pada bank. Sebelum menyetujui klaim, bank memanggil 

para pihak untuk mendengarkan alasan klaim pihak penerima jaminan dan alasan 

penolakan atau pengurangan jumlah klaim oleh pihak terjamin. Bentuk kehati-hatian 

bank syariah sebelum mencairkan bank garansi juga harus memperhatikan syarat-

syarat klaim yang diajukan penerima jaminan baik pencairan bank garansi yang 

menggunakan cover agunan tunai maupun dengan asuransi yang dikeluarkan oleh 

perusahaan asuransi  

Kata Kunci : Klaim Pencairan Bank Garansi, Akad Kafalah, Bank Syariah 
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ABSTRACT 
 

The refusal to disburse a bank guarantee by the guarantor bank submitted by the 

guarantee recipient always creates a legal conflict of lawsuits in court. One of the 

requirements for submitting a claim for bank guarantee disbursement is the existence 

of a default by the guaranteed party, this is as stipulated in the Decree of the Board of 

Directors of Bank Indonesia No.23/88/KEP/DIR dated March 18, 1991, concerning the 

Provision of Bank Guarantees by Banks and the Regulation of the Service Authority 

Finance Number 13/POJK.03/2021 concerning the Operation of Commercial Bank 

Products in the regulation only explains that the disbursement of bank guarantees can 

be made in the presence of default without explaining the concept of disbursement and 

other conditions that can be used as a reference for banks to approve claims, especially 

if there are objections to default accompanied by court lawsuit. This writing discusses 

the disbursement of bank guarantees based on kafalah contracts in Islamic banks and 

focuses on the discussion related to the concept of default in claims for disbursement 

of bank guarantees and Shariah Compliance applied by Islamic banks before 

withdrawing bank guarantees. This study uses a conceptual approach concerning the 

doctrines that develop in legal science related to default, this study also uses a case 

approach based on legal reasons used by judges to examine a decision on claims for 

disbursement of bank guarantees in Islamic banks, this study also uses a regulatory 

approach -Invitation that regulates claims for disbursement of bank guarantees at 

Islamic banks. 

The results of this study conclude that default as a condition of a claim for disbursement 

of bank guarantees in Islamic Banks must meet the elements of default as stipulated in 

Article 36 of the Compilation of Islamic Economic Law, the guaranteed party has 

violated the concept of achievement as stipulated in Article 1234 BW as agreed by both 

parties in the employment agreement. Islamic banks before approving claims for bank 

guarantee disbursement must apply the precautionary principle as a form of sharia 

compliance to mitigate the risk of loss to the bank. Before approving the claim, the 

bank calls the parties to hear the reasons for the claim of the guaranteed party and the 

reasons for the refusal or reduction of the claim amount by the guaranteed party. The 

form prudence of Islamic banks before withdrawing the bank guarantee must also pay 

attention to the terms of the claims submitted by the recipient of the guarantee, both 

the disbursement of the bank guarantee using cash collateral cover or with insurance 

issued by the insurance company. 

Keywords: Claim for Bank Guarantee Disbursement, Kafalah Contract, Sharia 
Bank 
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