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ABSTRAK

Dalam proses kegiatan investasi asing, negara tuan rumah (host state) dapat
meningkatkan kemajuan ekonomi, infrastruktur, teknologi, hingga kualitas sumber
daya manusia. Namun, dapat menimbulkan juga konflik hingga sengketa antara
host state dengan investor asing. Penyelesaian sengketa yang terjadi pada investor
asing dengan host state merupakan jenis sengketa Investor-State Dispute Settlement
(ISDS). Salah satu klaim yang bisa dibawa oleh investor ke arbitrase internasional
adalah pengingkaran keadilan (denial of justice) yaitu ketika investor merasa
adanya ketidak adilan dan kesewenang-wenangan pada prosedur penyelesaian
sengketa di pengadilan domestik sehingga hak-haknya terlanggar. Penelitian ini
akan menganalisis terkait parameter dan keseimbangan kepentingan dari klaim
denial of justice. Pada penelitian ini metode yang digunakan Penulis pada
pendekatan penelitian yaitu dengan menggunakan pendekatan perundang-
undangan (statute approach) dalam membahas regulasi dalam pelaksanaan
investasi terkait pelaksanaan Fair and Equitable Treatment (FET), khususnya
denial of justice, conceptual approach, dan case approach dalam menganalisis
prinsip dalam hukum investasi khususnya denial of justice yang menjadi landasan
dalam putusan kasus-kasus ISDS. Denial of justice atau pengingkaran keadilan
adalah suatu konsep tentang perlakuan yang salah terhadap warga asing oleh
pengadilan lokal yang secara historis merupakan fokus utama dari standar
minimum perlindungan warga asing. Penilaian prinsip tersebut pada putusan kasus
ISDS yaitu berdasarkan prinsip FET. Tidak semua klaim investor asing pada denial
of justice diterima oleh Tribunal, hal ini karena terdapat keseimbangan antara
kepentingan host state dengan investor asing. Dengan demikian, perlu bukti yang
cukup untuk membuktikan bahwa memang telah terjadi denial of justice, bukan
semata-mata karena merasa adanya kesalahan pada pengadilan ataupun
kesewenang-wenangan.

Kata Kunci: Denial of Justice, Fair And Equitable Treatment, Hukum
Investasi Internasional.
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ABSTRACT

The host state could increase its economic, infrastructure, technology and
the quality of its human resources through the process of foreign investment
activities. However, during that process is also could raise any conflicts or disputes
between the host state and the foreign investor. Dispute resolution between the host
state and foreign investor namely Invenstor-State Dispute Sattlement (ISDS). One
of the claims that foreign investors can bring to international arbitration is denial of
justice, which occurs when investors discover injustice and arbitrariness during the
local court procedure, resulting in a violation of their rights in the host state. The
legal research method used is statute approach in discussing investment regulations
in Indonesia related to the implementation of Fair and Equitable Treatment (FET),
as well as conceptual approach and case approach in analyzing principles in
investment law, particularly the application of denial of justice, which is the basis
for ISDS Award. Denial of justice is the concept of mistreatment of foreigners by
the host state through the local court, which has historically been the main focus of
the minimum standard of protection for foreigners. The assessment of that principle
is under FET based on ISDS Awards. Not all denial of justice claims by investors
are accepted by the Tribunal because there is a balance between the interests of host
state and foreign investors. Therefore, sufficient evidence is required to
demonstrate that there has been a denial of justice rather than a merely perception
that court made fault and arbitrariness.

Keywords: Denial of Justice, Fair And Equitable Treatment, International
Investment Law.
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