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MOTTO

“...but perhaps you hate a thing and it is good for you; and perhaps you love a
thing and it is bad for you. And Allah knows, while you know not.”
—Q.S. Al-Bagarah : 216

“Stand up and face the world, even princess must struggling to reach their happily

ever after.”
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ABSTRAK

Subrogasi dapat terjadi demi undang-undang dalam hal jaminan perorangan oleh
pihak ketiga dan pada hipotek, yang mana apabila pihak ketiga memenuhi
kewajiban debitor dalam membayar utang maka tanpa perlu diperjanjikan lahir
subrogasi karena undang-undang dengan mana debitor memiliki kewajiban
membayar kepada pihak ketiga selaku kreditor baru. Namun pada jaminan
kebendaan lainnya yang diberikan oleh pihak ketiga untuk menjamin utang debitor,
apabila tidak diperjanjikan maka sebelumnya maka tidak akan lahir subrogasi di
mana pihak ketiga menggantikan hak-hak kreditor. Jika menilik pada aturan tentang
subrogasi yang ada dalam Pasal 150 huruf a Buku 6 Nieuw Burgerlijk Wetboek,
subrogasi terjadi bilamana barang milik pihak ketiga yang dijadikan jaminan
kemudian disita dan dieksekusi untuk pelunasan piutang kreditor atas debitor,
aturan seperti demikian kiranya akan sangat bermanfaat apabila diterapkan di
Indonesia. Untuk itu isu yang akan diteliti yaitu; karakteristik subrogasi di dalam
Burgerlijk Wetboek dan analisis penyelesaian sengketa subrogasi akibat
pembayaran oleh pihak ketiga. Penelitian ini merupakan penelitian hukum normatif
yang menggunakan pendekatan perundang-undangan (statute approach),
pendekatan  konseptual (conceptual approach), pendekatan komparatif
(comparative approach), dan pendekatan kasus (case approach). Hasil dari
penelitian ini adalah Karakteristik subrogasi dalam Burgerlijk Wetboek di Indonesia
terjadi karena adanya pembayaran yang dilakukan oleh pihak ketiga atas utang
debitor kepada kreditor, di mana pihak ketiga di sini merupakan pihak di luar dari
perikatan kreditor dengan debitor, dan lahirnya karena suatu perjanjian antara para
pihak atau undang-undang mengaturnya demikian. Kemudian dari beberapa
perkara subrogasi yang diteliti dalam penyelesaiannya ternyata masih terdapat
kekeliruan sehingga belum dapat memberikan keadilan bagi para pihak.

Kata Kunci: Subrogasi, Pembayaran, Jaminan Kebendaan, Wanprestasi
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ABSTRACT

Subrogation can happen for the sake of law in the case of individual guarantees by
third parties and on mortgages, where if the third parties fulfill the obligations of
debtors in paying the debt, without the need for an agreement subrogation occurs
because of the law by which the debtors must pay to third parties as new creditors.
However, in other collaterals provided by third parties to guarantee the debt of
debtors, if it is not agreed before then there will be no subrogation in which third
parties replace the rights of the creditors. If we look at the rules regarding
subrogation contained in clause 150 letter a Book 6 Nieuw Burgerlijk Wetboek,
subrogation occurs when the belongings of third parties that are used as collateral
are then confiscated and executed to pay off creditors' receivables from debtors,
that rule would be very useful if it is applied in Indonesia. For this reason, the issues
to be investigated are; characteristics of subrogation in Burgerlijk Wetboek and
analysis of settlement of subrogation disputes due to payments by third parties. This
research is normative legal research that uses the statute approach, conceptual
approach, comparative approach, and case approach. The results of this study are
the characteristics of subrogation in Burgerlijk Wetboek in Indonesia happen due
to payments made by third parties for the debt of debtors to creditors, where the
third party here is a party outside of the creditor's relationship with the debtor, and
it occurs because of an agreement between the parties or the law stipulates it so.
Then from several subrogation cases that were investigated in their settlement, it
turned out that there were still errors so that they had not been able to provide
justice for the parties.

Keywords: Subrogation, Payment, Collateral, Default
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