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ABSTRAK

Dalam melakukan penyaluran dana melalui mekanisme kredit, debitur dapat
menjaminkan hak atas tanah miliknya untuk dijadikan jaminan apabila debitur tidak
bisa melunasi kewajibannya pada Bank selaku kreditur. Apabila terjadi
wanprestasi, sesuai pasal 6 Undang-Undang Hak Tanggungan, pemegang Hak
Tanggungan pertama mempunyai hak untuk menjual obyek Hak Tanggungan atas
kekuasaan sendiri melalui pelelangan umum serta mengambil pelunasan
piutangnya dari hasil penjualan tersebut. Pasal 79 Permenkeu Petunjuk Pelaksanaan
Lelang menjelaskan bahwa Lembaga jasa keuangan sebagai kreditor dapat membeli
agunannya dalam pelaksanaan lelang sepanjang diatur dan tidak bertentangan
dengan peraturan perundang-undangan. Maka bank selaku kreditur dapat menjadi
pemohon lelang sekaligus peserta dan pemenang lelang. Akan tetapi dalam
petunjuk pelaksanaan lelang tidak diatur mengenai kedudukan Bank Asing dalam
pelaksanaan lelang di Indonesia. Penelitian ini menggunakan pendekatan
perundang-undangan (Statute Approach) dan Pendekatan Konseptual (conceptual
approach). Hukum perbankan di Indonesia tidak memberikan definisi dan
pengaturan yang jelas terkait kedudukan Bank Asing di Indonesia. Kedudukan
Bank Asing di Indonesia setara dengan bank umum yang memiliki fungsi untuk
menghimpun dan menyalurkan dana pada masyarakat. Bank asing dapat berbentuk
kantor cabang maupun berbentuk badan hukum Indonesia. Bank asing yang
berbentuk badan hukum Indonesia dapat melakukan permohonan lelang serta
menjadi peserta dan pemenang lelang. Sementara itu bank asing yang berbentuk
kantor cabang tidak bisa menjadi subyek lelang dikarenakan kantor cabang bank
asing tidak dapat melakukan kegiatan perbankan. Maka diperlukan peraturan yang
mengatur kedudukan bank asing dalam pelaksanaan lelang.

Kata Kunci: Bank Asing; Lelang; Hak Tanggungan; Hak Atas Tanah.
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ABSTRACT

In distributing funds through the credit mechanism, the debtor can pledge the rights
to his land to be used as collateral if the debtor cannot pay off his obligations to the
Bank as creditor. In the event of a default, in accordance with Article 6 of the
Mortgage Law, the holder of the first Mortgage has the right to sell the object of
the Mortgage on his or her own power through a public auction and take repayment
of his receivables from the proceeds of the sale. Article 79 of the Minister of Finance
Regulation on Auction Implementation Guidelines explains that financial service
institutions as creditors can purchase their collateral in the auction as long as it is
regulated and does not conflict with the laws and regulations. Then the bank as the
creditor can be the auction applicant as well as the participant and winner of the
auction. However, the auction implementation manual does not stipulate the
position of Foreign Banks in conducting auctions in Indonesia. This study uses
statute approach and conceptual approach. Banking law in Indonesia does not
provide clear definitions and regulations regarding the position of Foreign Banks
in Indonesia. The position of Foreign Banks in Indonesia is equivalent to that of
commercial banks which have the function of collecting and distributing funds to
the public. Foreign banks can be in the form of branch offices or in the form of
Indonesian legal entities. A foreign bank in the form of an Indonesian legal entity
may apply for an auction and become a participant and winner of the auction.
Meanwhile, a foreign bank in the form of a branch office cannot be the subject of
an auction because a foreign bank branch office cannot carry out banking
activities. Therefore, regulations are needed that regulate the position of foreign
banks in conducting auctions.

Key Word: Foreign Bank, Auction, Mortgage Right; Land Rights,
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