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SUMMARY

The rights to take control over the country under article 33 of 1945
constitution engenders different meaning according toUUPA, laws of othernatural
resources sector as well as the decision of the constitutional court point of view. This
is because article 33 of 1945 constitution does not define the contents and the vivid
restrictions on the rights to take control over the country. Hence, it rises legal
uncertaintyespecially in terms of implementation.

Obscurity of meaning about rights to control the country also applies to
the mineral and coal mining sector. Therefore, it should be sought and figured out a
basic principle of how the real rights to control over mineral and coal of the country
in line with the spirit of the provisions of article 33 of 1945 constitution.Therefore,
mastery and exploitation or utilization of this sector can really be intended for the
greatest welfare of the Indonesian people. Surely, it is very important to establish the
meaning of the right of taking control of the state over mineral and coal in order to
determine the exact position of the state towards the mineral resources and coal.

In addition to the vagueness of the meaning of right to control the
country's mineral and coal, another issue inmineral and coal mining isconflict
between the implementer of exploitation of mineral and coal with the holders of land
rights or customary law community as well as the conflict between utilization of
mineral resources and coal and the use of other natural resources such as forestry and
water resources.

The other problem is there is no strict and explicitregulation about the
mechanism of the acquisition of land for mineral and coal mining interests. Thus, it is
very essential to look for the solutions of these issues so that it will increase the
people‘s prosperity, protect the interest of the holders of the land right, customary
law community, and other natural resources from the damage caused by the mineral
and coal mining activities.

In order to find the answers of the problems above, this dissertation
establishes three formulation of the problems, they are (1) the philosophy ofthe rights
of state control over minerals and coal; (2) The legal principles on state‘s mineral and
coal within the framework of the national agrarian law; and (3) the legal regulation of
mineral and coal exploitation in the framework of the national agrarian law in the
future.

The right to control the country's mineral and coal based on the
philosophyof state sovereignty over natural resourceswhich is located in its territory
guarantees the freedom for nation and people to benefit from the exploitation of
natural resources (mineral and coal) without any influence and power from foreign
countries or even businessmen. Based on the philosophy of natural resources (mineral
and coal) as a public property, the rights of state control over mineral and coal

xi
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isimplemented by the state and intended to the purpose of public interest. Controlling
the country is sort of state control rights in charge of the functionof policy, the
function of maintenance, the function of arrangement, the functions of management
and the function of supervision. However, this is actually the form ofdominium
proprietary state, it is the property of the state that is non exclusive. State property
right is derived from the mandate of the people. Consequently, the state has to usethe
property for the greatest prosperity of the people in the country.

In accordance with the state control right upon mineral and coal
exploitation within the national agrarian law, there are two fundamental principles
should be upheld . Firstly, the principle of public interest, as well asmineral and coal
development. Secondly, the principle of sustainability in undertaking mineral and
coal. Nevertheles, this state undertaking rights over mineral and coal generate two
important legal relationships; they are the legal relationship between the implementer
rights upon the mineral and coal mining and the land in which the mining is located
and the legal relationship between the implementer rights and the land rights holders.

In the future, legal system about coal and mineral exploitation within the
framework of the national agrarian law will comprise some points such as state
ownership system upon mineral and coal in the constitutions and laws of minerals
and coal; mineral and coal concession system by the state, private sector, and people;
the approval mechanism of land rights holders before granting mining licenses;
permits and approval to land and forest acquisitonissued byminister of forestry and
environtment before granting mining license,land acquisition system of indigenous
communities before granting mining license and regulation of land acquisition for the
exploitation of mineral and coal benefit. The land acquisition system for the mineral
and coal exploitation includes: the development and regulation of land for the benefit
of mineral and coal exploitation through the mechanism of land rights release as well
asland entitlement for the benefit of mining license holders.

xii
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RINGKASAN

Hak menguasai negara berdasarkan Pasal 33 UUD 1945 melahirkan
pemaknaan yang berbeda di antara UUPA dan undang-undang sumberdaya alam
sektoral lainnya serta putusan Mahkamah Konstitusi. Hal itu disebabkan karena Pasal
33 UUD 1945 tidak menetapkan isi dan pembatasan yang jelas terhadap isi hak
menguasai negara sehingga menimbulkan ketidakpastian hukum khususnya dalam
tataran implementasi.

Ketidakjelasan makna hak menguasai negara juga berlaku pada sektor
pertambangan mineral dan batubara.Oleh sebab itu, perlu dicari dan ditemukan suatu
prinsip dasar bagaimana sesungguhnya hak menguasai negara atas mineral dan
batubara yang sejalan dengan nafas dari ketentuan Pasal 33 UUD 1945 schingga
penguasaan dan pengusahaan atau pemanfaatannya benar-benar dapat ditujukan bagi
sebesar-besar kemakmuran bangsa Indonesia. Menetapkan makna hak menguasai
negara atas mineral dan batubara secara tepat penting untuk menentukan kedudukan
negara terhadap sumberdaya mineral dan batubara.

Di samping ketidakjelasan makna hak menguasai negara atas mineral dan
batubara, persoalan lain dalam pertambangan mineral dan batubara adalah konflik
antara pelaku pengusahaan mineral dan batubara dengan pemegang hak atas tanah
atau masyarakat hukum adat dan konflik antara pemanfaatan sumberdaya mineral dan
batubara dengan pemanfaatan sumberdaya alam lainnya seperti kehutanan dan
sumberdaya air. Persoalan lainnya adalah tidak ada pengaturan secara tegas tentang
mekanisme perolehan tanah untuk kepentingan pertambangan mineral dan
batubara.Persoalan-persoalan ini penting dicarikan jawabannya untuk mewujudkan
pengusahaan pertambangan yang mampu meningkatkan sebesar-besar kemakmuran
rakyat sekaligus melindungi kepentingan pemegang hak atas tanah, masyarakat
hukum adat dan sumber daya alam lainnya dari kerusakan akibat aktivitas
pertambangan mineral dan batubara.

Dalam rangka menemukan jawaban atas persoalan-persoalan di atas, disertasi
ini menetapkan tiga rumusan masalah, yaitu: (1) filosofi hak menguasai negara atas
mineral dan batubara; (2) prinsip hukum pengusahaaan mineral dan batubara dalam
kerangka hukum agraria nasional; dan (3) pengaturan hukum pengusahaan mineral
dan batubara dalam kerangka hukum agraria nasional pada masa mendatang.

Hak menguasai negara atas mineral dan batubara berdasarkan filosofi
kedaulatan negara atas sumberdaya alam yang berada di wilayahnya yang menjamin
kebebasan negara dan rakyat untuk mendapatkan manfaat dari eksploitasi
sumberdaya alam (mineral dan batubara) itu dari pengaruh dan kekuasaan negara-
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negara asing dan para pelaku pelaku bisnis. Hak menguasai negara berdasarkan
filosofi sumberdaya alam (mineral dan batubara) sebagai benda publik sehingga
penguasaannya dilaksanakan oleh negara dan digunakan untuk tujuan kepentingan
publik.Hak menguasi negara di Indonesia yang memberikan hak kepada negara untuk
melaksanakan fungsi kebijakan, fungsi pengurusan, fungsi pengaturan, fungsi
pengeloaan dan fungsi pengawasan sesungguhnya adalah perwujudan hak milik
negara yang sifatnya dominium yaitu hak milik negara yang non ekslusif. Hak milik
negara bersumber dari amanah rakyat dan negara harus menggunakan hak miliknya
untuk sebesar-besarnya kemakmuran rakyat.

Pengusahaan mineral dan batubara dalam kerangka hukum agraria nasional
berdasarkan prinsip-prinsip keadilan, berkelanjutan, pemisahan horizontal, sebesar-
besar kemakmuran rakyat, larangan monopoli dan kesesuaian tata ruang. Hak
mengusahakan negara atas mineral dan batubara melahirkan dua hubungan hukum
penting yaitu hubungan hukum pelaksana hak mengusahakan mineral dan batubara
dengan tanah tempat menambang mineral dan batubara dan hubungan hukum
pelaksana hak mengusahakan mineral dan batubara dengan pemegang hak atas tanah.

Pengaturan hukum pengusahaan mineral dan batubara dalam kerangka hukum
agraria nasional pada masa mendatang meliputi pengaturan pemilikan negara atas
mineral dan batubara dalam konstitusi dan undang-undang mineral dan batubara;
pengaturan pengusahaan mineral dan batubara oleh negara, swasta, dan rakyat;
pengaturan persetujuan dari pemegang hak atas tanah sebelum pemberian izin usaha
peratambangan; pengaturan izin pelepasan kawasan hutan oleh Menteri Kehutanan
dan Lingkungan Hidup sebelum pemberian izin usaha pertambangan, pengaturan
pelepasan tanah masyarakat hukum adat sebelum pemberian izin usaha pertambangan
dan pengaturan perolehan tanah untuk kepentingan pengusahaan mineral dan
batubara.Pengaturan perolehan tanah untuk kepentingan pengusahaan mineral dan
batubarameliputi: pengaturan perolehan tanah untuk kepentingan pengusahaan
mineral dan batubara melalui mekanisme pelepasan hak atas tanah serta pengaturan
pemberian hak atas tanah untuk kepentingan pemegang izin usaha pertambangan.
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ABSTRACT

Mineral and Coal Exploitation within the Framework
of the National Agrarian Law

The definition of taking control over the country based on UUPA, mineral
and coal regulations, other natural resources law and decision of constitutional court
which is essentially to give rights to the state to implement the functions of policy,
the function of maintenance, the function of setting, the functions of management and
the function of supervision is actually the realization of state dominium rights. It is a
non exclusive state property rights. State property rights derived from the mandate of
the people. Consequently, the state has to use this property for the greatest welfare of
the people. The state property rights enables the state to take control over mineral and
coal to be used as much as people‘s benefit and prosperity.

The implementation of the rights to seek on mineral and coal should be done
by the state itself, and it will be handed over to a third party only if the country is not
able to work on its own. However, the implementation of mineral and coal
exploitation should be done within the framework of national agrarian law which
based on at least two principles. Firstly, the principle of public interest, as well
asmineral and coal development. Secondly, the principle of sustainability in
undertaking the mineral and coal. In addition, it also generates two important legal
relationships; they are the legal relationship between the implementer rights upon
mineral and coal mining and the land in which the mining is located and the legal
relationship between the implementer rights and the land rights holders.

Keywords: Exploitation rights, Mineral and coal mining, National agrarian law,
State control rights.
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