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disertasi ini juga dilakukan pembahasan mengenai perlindungan hukum terhadap
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RINGKASAN
ASAS STRICT LIABILITY DALAM HUKUM

PIDANA NARKOTIKA

Tindak pidana narkotika termasuk kedalam kejahatan lintas negara atau
transnational crime yang menjadi ancaman serius terhadap keamanan global dan
merusak generasi muda. Pada dasarnya narkotika merupakan obat-obatan yang
dapat digunakan dalam ilmu kesehatan akan tetapi apabila disalahgunakan maka
akan menimbulkan penyakit yang sangat mematikan bagi penggunanya dan

menimbulkan kerugian yang sangat besar.

Perkembangan dan akibat yang ditimbulkan oleh tindak pidana narkotika
yang sangat luas dan sangat berbahaya mendapatkan perhatian yang serius dari
dunia internasional khususnya organisasi internasional Perserikatan Bangsa-
Bangsa dengan mengeluarkan Unifed Nations Convention on Transnational
Organized Crime yang sudah diratifikasi dengan Undang-Undang Nomor 5 Tahun
2009 Tentang Pengesahan United Nations Convention Againts Transnational
Organized Crime. Berdasarkan Konvensi UNTOC tersebut, tindak pidana

narkotika dikategorikan sebagai kejahatan lintas negara yang terorganisir.

Penegakan hukum dalam tindak pidana narkotika dengan tujuan untuk
pencegahan dan pemberantasan peredaran serta penyalahgunaan narkotika erat
kaitannya dengan pemidanaan. Dengan maksud untuk mempermudah dan
mempercepat pemberantasan tindak pidana narkotika tanpa harus membuktikan
kesalahan dalam kepemilikan narkotika maka konsep hukum yang biasanya

diterapkan dalam ranah hukum perdata diterapkan dalam UU Narkotika yakni

vii
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penerapan asas atau prinsip strict liability meskipun tidak disebutkan secara tegas.
Asas atau prinsip strict liability adalah pertanggungjawaban mutlak tanpa adanya
pembuktian kesalahan (liability without fault) merupakan suatu asas hukum yang
dapat dikatakan bertolak belakang dengan prinsip-prinsip yang ada dalam hukum

pidana.

Dalam praktek penegakan hukum tindak pidana narkotika, penggunaan
asas strict liability berpotensi untuk disalahgunakan oleh aparat penegak hukum
sehingga perlu dilakukan pengkajian ulang terhadap penerapan asas strict liability
dalam tindak pidana narkotika. Berdasarkan latar belakang tersebut diatas maka

rumusan masalah dalam penelitian ini adalah :

1. Filosofi penerapan strict liability dalam tindak pidana narkotika di
Indonesia.
2. Perbedaan implementasi asas strict liability terhadap pelaku dewasa dan

anak dalam tindak pidana narkotika.

Tujuan penelitian ini adalah untuk menganalisis dan menemukan filosofi
yang mendasari penerapan asas strict liability dalam tindak pidana narkotika dan
untuk menganalisis dan menemukan perbedaan penerapan asas strict liability
dalam tindak pidana narkotika. Sedangkan manfaat penelitian ini adalah secara
khusus memberikan masukan dan rekomendasi penerapan asas strict liability
dalam pencegahan dan pemberantasan tindak pidana narkotika dan secara umum
memberikan masukan kepada aparat penegak hukum dalam rangka pencegahan

dan pemberantasan tindak pidana narkotika dan masyarakat juga diharapkan dapat

viii
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menjadikan penelitian ini sebagai bahan untuk melindungi diri atau keluarganya

dari adanya penyalahgunaan asas strict liability.

Penelitian ini merupakan penelitian hukum normative. Pendekatan yang
digunakan dalam penelitian ini adalah statute approach, conceptual approach dan
case approach. Alasan filosofi penerapan strict liability dalam tindak pidana
narkotika didasarkan pada 5 (lima) alasan yakni (1) Tindak pidana narkotika
merupakan kejahatan yang luar biasa dan kejahatan transnasional, (2) Tindak
pidana narkotika berkaitan dengan barang atau benda yang dilarang oleh undang-
undang, (3) Penerapan strict liability sangat esensial untuk menjamin dipatuhinya
peraturan penting yang diperlukan untuk kesejahteraan masyarakat. (4)
Pengaturan strict liability dalam tindak pidana narkotika ditujukan untuk
menjamin negara Indonesia terbebas dari penyalahgunaan narkotika dan
peredaran gelap narkotika, (5) Pembuktian adanya unsur kesalahan sangat sulit

dalam tindak pidana narkotika.

Dalam tindak pidana narkotika, asas strict liability atau asas pertanggung
jawaban mutlak dapat dibedakan menjadi 2 (dua) bagian yakni asas strict liability
murni dan asas strict liability tidak murni. Selain itu, implementasi strict liability
dalam tindak pidana narkotika harus dibedakan antara pelaku tindak pidana
narkotika dewasa dengan pelaku tindak pidana narkotika anak. Adapun alasan
yang melatarbelakangi perbedaan penerapan strict liability terhadap pelaku tindak
pidana narkotika dewasa dan pelaku anak adalah keadaan anak yang tidak
memiliki kemampuan untuk mempertimbangkan perbuatan mana dan apa yang

tidak dapat dilakukan termasuk membedakan barang yang dilarang undang-
ix
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undang atau tidak. Diversi tidak termasuk alasan pembedaan penerapan strict
liability ~ terhadap anak karena diversi bukan merupakan syarat
pertanggungjawaban pidana melainkan proses peradilan terhadap anak yang

melakukan tindak pidana.

Saran yang diajukan dalam penelitian ini adalah perlu dilakukan
perubahan terhadap UU Narkotika khususnya berkaitan dengan pengaturan secara
tegas mengenai pemberlakuan asas strict liability dalam tindak pidana narkotika.
Selain itu dalam UU Narkotika juga perlu diatur mengenai pembagian strict
liability murni dan strict liability tidak murni yang dikaitkan dengan penerapanya
dalam proses pemidanaan terhadap pelaku tindak pidana narkotika. Perlu juga
dibentuk pengaturan mengenai perbedaan penerapan strict liability berdasarkan
kualitas pelaku tindak pidana. Penerapan strict liability pelaku tindak pidana
narkotika yang dilakukan orang dewasa harus dibedakan dengan pelaku tindak
pidana narkotika dari anak. Hal ini penting dilakukan karena diversi sebagai
proses pemidanaan terhadap anak belum mampu untuk menjangkau syarat-syarat

pemidanaan.
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SUMMARY
THE PRINCIPLE OF STRICT LIABILITY
IN NARCOTICS CRIMINAL LAW

Narcotic crimes are part of cross country crimes or transnational crime that
has become a serious threat to global security and are destructive to the younger
generation. Basically narcotics are drugs that can be used in the health sciences
but if it is misused surely it will cause a disease that is deadly for its users and

cause huge losses.

Development and effect generated by narcotic crimes very broad and very
dangerous which come to get a serious attention from the international community
especially international organization of the united nations by issuing United
Nations Convention on Transnational Organized Crime that is already ratified by
the act no. 5 / 2009 regarding the ratification of the united nations convention
against transnational organized crime. Based on that UNTOC convention,

narcotic crimes are classified as cross country crimes which is organized.

Law enforcement in narcotic crimes for the purpose of prevention and
elimination of distribution and also drugs abuse closely related to punishment.
With a view to simplify and accelerate eradication of criminal acts of narcotics
without have to prove a mistake in possession of narcotics, thus legal concept that
usually applied in the field of civil law is applied in act of narcotic namely the
enactment of the principle of strict liability, though it is not mentioned clearly.

The principle of strict liability is an absolute liability without any proofing

Xi
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(liability without fault) is a legal principle that could be mentioned as the

contradictory to the principles in criminal law.

In practical law enforcement of narcotic crimes, the principle of strict
liability has such potential to abuse by law enforcement officials. Thus, there is
the urgency of assessment over the application of the principle of strict liability in
narcotic crimes. According to the background mentioned, the problems and

formulation of the research is:

1. The philosophy of strict liability in narcotic crimes in Indonesia.
2. The difference between adults and children perpetrators in the

enactment of strict liability in narcotic crimes.

The purpose of this research is to analyze and find a philosophy basic that
formed the enactment of the principle of the strict liability in narcotic crimes and
to analyze and find the difference of enactment the principle of the strict liability
in narcotic crimes .While the benefits of this research is specifically provide input
and recommendations the enactment of the principle of the strict liability in the
prevention and the eradication of narcotics crimes and in general also provided
feedback to law enforcement officials in the context of prevention and the
eradication of narcotic crimes and people are also expected to make this research

as an basic to protect their selves or their family from strict liability misused.

This research is a legal research. The approach that was used in this

research was statute approach, conceptual approach and case approach. The

xii
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philosophy Reasons of the enactment of strict liability in narcotic crimes based on
5 (five) reasons namely (1) narcotic crimes is extraordinary evils and transnational
crime, (2) narcotic crimes relating to goods or objects banned by the the act, (3)
Implementation of strict liability is essential to ensure compliance with necessary
regulations for the welfare of society. (4) The setting strict liability in narcotic
crimes aimed at ensuring the Indonesian state free from drug abuse and illicit

trafficking, (5) Proofing of an element of fault is very difficult in narcotic crimes.

In narcotic crime, the principle of strict liability or principle of absolute
liability can be distinguished into 2 (two) types which is the principle of pure
strict liability and the principle of impure strict liability. In addition, the
implementation of strict liability in narcotic crime should be distinguished
between the narcotic crimes committed by adult with the narcotic crimes that is
committed by children. The reason for the distinguished of the enactment of strict
liability for the narcotic crime perpetrators who is adult and children was the state
of a child who do not have the ability to consider deed whereby and all that cannot
be done including distinguish deeds that are allowed by the act or not. Diversion
is not including in the reason of distinction the application of strict liability
against children because diversion is not a requirement of criminal responsibility

but judicial proceedings of child perpetrators.

The recommendation of this research, it is necessary to amend the
Narcotics Law particularly with regard to regulation expressly about the

implementation of the principle without fault or strict liability in narcotic crimes.

xiii
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While, the act of narcotic also need to cover the ruling of pure strict liability and
impure strict liability associated with the process of narcotic crime perpetrators
punishment . furthermore, there is the needs to formed the arrangement of the
difference in enactment of strict liability based on the quality of the perpetrators
.The enactment of strict liability in narcotic crimes that is committed by adults
should be distinguished with the narcotic crime which is conducted by children .
This is important because diversion as the process of punishment against children

have not been able to reach the requirements of punishment.

Xiv
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ABSTRACT

THE PRINCIPLE OF STRICT LIABILITY
IN NARCOTICS CRIMINAL LAW

This dissertation uses the title of "The Principle of Strict Liability in Narcotics
Criminal Law". The purpose of this research is to analyze and find the philosophy
underlying the implementation of the principle of strict liability in the eradication
of narcotics and to analyze and find differences in the application of the principle
of strict liability in narcotic crimes. While the benefits of this research is
specifically to provide input and recommendations the application of the principle
of strict liability in the prevention and eradication of narcotics and generally
provide advice to law enforcement apparatus in taking measures in the prevention
and eradication of narcotics and to policy makers determine the policy which is
appropriate and efficient in the prevention and eradication of narcotics. People
are also expected to make this research as a material to protect themselves or
their families from the abuse of the principle of strict liability. The type of this
research is legal research. The approach which is used in this research is statute
approach, conceptual approach and case approach. The conclusions in this
research are the principle of strict liability is an exception to the principle of no
punishment without fault known in criminal law. Reason philosophy of the
application of strict liability in narcotic crimes consists of five (5): (1) The
offenses of narcotics is an extraordinary crime and transnational crime, (2) The
narcotics criminal law relating to goods or objects that are prohibited by law, (3)
Implementation of strict liability is essential to ensure compliance with necessary
regulations for the welfare of society. (4) The setting strict liability in narcotic
crimes aimed at ensuring the Indonesian state free from drug abuse and illicit
trafficking, (5) Proofing of an element of fault is very difficult in the violation
related to the welfare of society. In narcotic crimes, the principle of strict liability
or the principle of accountability for the absolute can be divided into two (2)
parts, namely the principle of strict liability pure and the principle of strict
liability is not pure and the reasons behind differences in the application of strict
liability against the perpetrators of criminal acts which is adult than the child
perpetrators who do not have the ability like adults. Suggestions in this study are
necessary to amend the Narcotics Act particularly with regard to regulation
expressly about the application of the principle or principles of punishment
without fault or strict liability in narcotic crimes and Necessary arrangements
regarding the application of strict liability are based on differences in the quality
of criminal.

Keywords: Narcotics, proofing, strict liability
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