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RINGKASAN

Undang-Undang Nomor 35 Tahun 2009 tentang Narkotika (Lembaran
Negara Republik Indonesia Tahun 2009 Nomor 143. Tambahan Lembaran Negara
Republik Indonesia Tahun 2009 Nomor 5062, selanjutnya disebut UU Narkotika)
mengatur bahwa penanam, pengedar, produsen serta pemakai diancam dengan
sanksi pidana. Pecandu narkotika di Indonesia bisa mendapatkan rehabilitasi, akan
tetapi juga bisa dikenakan sanksi pidana. Rehabilitasi terhadap penyalah guna
narkotika didasarkan kepada Pasal 54 UU Narkotika, dan berbagai peraturan
perundang-undangan lainnya yang mengatur rehabilitasi. Rehabilitasi penting
untuk dilakukan karena penyalahgunaan terhadap narkotika akan berdampak
buruk terhadap kesehatan, seperti hepatitis, infeksi, jantung, gangguan pembuluh
darah pada kehamilan dan permasalahan kesehatan lainnya hingga kematian.

Adanya ketentuan Pasal 54 UU Narkotika tidak menjadikan rehabilitasi
bagi pecandu narkotika dilaksanakan dengan maksimal. Secara praktis masih
banyak penyalah guna narkotika yang tidak direhabilitasi. Selama tahun 2015,
Badan Narkotika Nasional hanya melakukan rehabilitasi terhadap 18 (delapan
belas) ribu pecandu narkotika dari jumlah total 4.5 Juta. Selain itu, juga terjadi
overload jumlah Pecandu Narkotika di Lembaga Pemasyarakatan (Lapas).
Indonesia membutuhkan peraturan hukum terkait upaya rehabilitasi sebagai
perlindungan Pecandu Narkotika. Masalah yang harus diperbaiki adalah belum
mampunya aparat penegak hukum berikut pihak lain seperti Kementerian
Kesehatan dan Institusi Penerima Wajib Lapor (IPWL) bekerjasama untuk

menurunkan jumlah Pecandu Narkotika di Indonesia. Kondisi ini menuntut akan
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adanya evaluasi terhadap UU Narkotika dan peraturan perundang-undangan lain

yang mengatur sanksi penyalahgunaan narkotika. Berdasarkan latar belakang

tersebut, maka penelitian disertasi ini difokuskan pada 3 (tiga) isu hukum sebagai
berikut :

1. Filosofi pengaturan rehabilitasi bagi Pencandu Narkotika

2. Ratio decidendi dalam putusan rehabilitasi bagi Pencandu Narkotika

3. lus constituendum rehabilitasi bagi Pecandu Narkotika

Tipe penelitian ini adalah normatif dengan menggunakan pendekatan
meliputi: pendekatan perundang-undangan (statute approach) yang mengkaji
peraturan perundang-undangan yang berkaitan dengan rehabilitasi bagi pecandu
narkotika, pendekatan konseptual (conceptual approach) yang mengkaji konsep
dan doktrin yang berkembang dalam UU Narkotika dan Ilmu Hukum secara

umum, pendekatan kasus (case approach) yaitu melakukan kajian terhadap 3

(tiga) putusan terhadap penyalah guna narkotika yang masing-masing diputus

dengan rehabilitasi oleh Majelis Hakim, dan pendekatan perbandingan

(comparative approach), yaitu membandingkan ketentuan sanksi penyalahgunaan

narkotika di Indonesia dengan ketentuan yang berlaku di Portugal. Pada akhirnya

penelitian ini menghasilkan kesimpulan terhadap 3 (tiga) isu hukum, yaitu :

a. Filosofi pengaturan rehabilitasi bagi Pecandu Narkotika didasarkan pada
restorative justice sebagai pemulihan yang mengarah kepada terbentuknya
tindakan berupa rehabilitasi. Selanjutnya usaha untuk mengintegrasikan fungsi
pemidanaan yang ideal, restorative justice dapat dijadikan upaya berkeadilan

yang melibatkan pelaku, korban, keluarga, dan pihak lainnya yang terkait

X1
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dengan penyelesaian tindak pidana secara bersama-sama dalam mencari
penyelesaian terhadap tindak pidana narkotika dan perlindungan hukumnya.

b. Ratio decidendi dalam putusan rehabilitasi adalah Hakim dalam menentukan
sanksi bagi terdakwa penyalah guna narkotika tidak hanya mempertimbangkan
aspek hukum, melainkan juga mempertimbangkan kondisi kesehatan penyalah
guna narkotika dan pecandu merupakan korban dengan kriteria terbukti
menyalah gunakan narkotika untuk diri sendiri, bukan pengedar. Jika seseorang
mengalami sakit, maka diberikan pengobatan, bukan dipidana.

c. lus Constituendum rehabilitasi bagi Pecandu Narkotika menghendaki adanya
perlindungan hukum yang diberikan dengan cara memperjelas karakteristik
pecandu sebagai pecandu sebagai korban yang membedakan dengan pengedar.
Selain itu, perlindungan hukum putusan rehabilitasi adalah penyediaan tempat
rehabilitasi bagi pecandu narkotika dengan menitikberatkan pada penyediaan
SDM, fasilitas dan sistem yang terencana terkait dengan pelaksanaan
rehabilitasi. Pecandu narkotika harus mendapat perhatian besar dari
pemerintah. Perhatian tersebut diberikan dengan menyediakan tempat
rehabilitasi yang dilakukan oleh BNN, Dinas Kesehatan bekerja sama dengan
IPWL, dan lembaga masyarakat seperti pesantren. Rehabilitasi dilakukan
secara menyeluruh dengan mencakup rehabilitasi medis dan rehabilitasi sosial.

Berdasarkan uraian tersebut, maka saran yang diberikan sebagai berikut:

a. Pengaturan sanksi bagi penyalah guna narkotika harus dibenahi. Titik berat

pembenahan patutnya dapat diarahkan bukan hanya pada -efektivitas

pelaksanaan instrumen pidana semata, namun juga bagaimana memberikan
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perlindungan hukum bagi Pecandu Narkotika. Pembenahan ini dapat dilakukan
dengan cara melakukan revisi (perubahan) terhadap UU Narkotika hingga
peraturan internalnya, seperti Surat Edaran Mahkamah Agung (SEMA). Salah
satu perubahan yang cukup penting ada pada UU Narkotika adalah dengan
mencabut ketentuan Pasal 111, Pasal 112, Pasal 114 UU, Pasal 117, Pasal 119,
Pasal 122, Pasal 124, Pasal 127, dan Pasal 103 UU Narkotika. Perumusan pasal
tersebut tidak membedakan pengguna Narkotika dengan pengedar narkotika.
Sehingga, pengguna Narkotika termasuk Pecandu Narkotika sebagai korban
penyalahgunaan narkotika rentan mendapatkan putusan pidana penjara oleh
Hakim. Untuk itu ketentuan tersebut harus direvisi secara tegas dan jelas
bahwa penyalah guna narkotika yang sejatinya adalah korban hanya bisa
dikenakan rehabilitasi.

b. Pemerintah, dalam hal ini BNN, Kemenkes, IPWL harus ikut berpartisipasi
aktif dalam pelaksanaan rehabilitasi dengan membangun lembaga-lembaga
rehabilitasi. Supaya tidak terjadi tumpang tindih kewenangan diantara lembaga
tersebut, maka lembaga-lembaga negara tersebut harus terlebih dahulu
membuat kesepakatan keputusan antar-institusi dalam pencegahan sampai
penanganan perkara penyalahgunaan narkotika. Hal ini menentukan peran
masing-masing lembaga yang mempunyai wilayah kewenangan jelas dan dapat
melaksanakan kewenangannya dengan maksimal guna mencapai tujuan.

c. Masyarakat juga harus ikut dilibatkan dalam dinamika rehabilitasi terhadap
penyalahgunaan narkotika. Keterlibatan masyarakat merupakan sebuah

keniscayaan mengingat masyarakat juga merupakan lembaga (non formal)
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yang memiliki nilai strategis dalam pelaksanaan penanganan pecandu sebagai
korban penyalahgunaan narkotika. Salah satunya adalah dengan memanfaatkan
Pesantren sebagai tempat rehabilitasi, terutama dalam aspek spritual. Sumber
daya Pesantren sangat memadai untuk penanganan pecandu narkotika sehingga

harus dimanfaatkan dengan baik.

Xiv
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SUMMARY

Narcotics Act provides that users, dealers, manufacturers and users
threatened with criminal sanctions. Drug addicts in Indonesia can get
rehabilitation, but also be subject to criminal sanctions. Rehabilitation of drug
addicts is based on Article 54 of the Narcotics Act and various other laws and
regulations governing the rehabilitation. Rehabilitation is important to do due to
abuse of the drug will have a negative impact on health, such as hepatitis,
infections, heart, blood vessel disorders in pregnancy and other health problems
and death.

The provisions of Article 54 of the Narcotics Act did not make the
rehabilitation of drug addicts carried out to the maximum. In practical terms there
are still many drug addicts who are not rehabilitated. During 2015, BNN just
rehabilitating 18 (eighteen) thousand drug addicts from a total of 4.5 million. In
addition, also overload the number of addicts in Narcotics Penitentiary (Prison).
Indonesia requires legal regulations related to rehabilitation as protection Drug
Addicts. A problem that needs fixing is the inability of law enforcement officers
have not been following other parties such as the Ministry of Health and in
collaboration IPWL separately decrease the number of Drug Addicts in
Indonesia. This condition requires the existence of an evaluation of the Narcotics
Act and other laws that govern sanctioned drug addicts. Based on this
background, the dissertation research is focused on three (3) legal issues as
follows:

1. The philosophy of rehabilitation arrangements for drug addiction

XV
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2. Ratio decidendi in the decision rehabilitation for drug addicts

3. Ius constituendum of rehabilitation for drug addicts
This type of research is normative done through legal approaches used

include: statute approach which examines legislation relating to rehabilitation for
drug addicts, the conceptual approach which examines the concept and doctrine
developed in narcotics Law and Legal Studies in general, the case approach is a
review of three (3) decision to abusers of narcotics were each terminated by
rehabilitation by the judges, and the comparative approach, comparing the
provisions of sanction abuse of drugs in Indonesia with the provisions in force in
Portugal. At the end of this study led to the conclusion of the three (3) legal
issues, namely:

1. The philosophy of rehabilitation arrangements for Drug addict is based on
restorative justice as a recovery which leads to the formation of action in
the form of rehabilitation. Further efforts to integrate the functions of the
ideal punishment, restorative justice can be fair effort involving offenders,
victims, family, and others associated with the completion of a criminal
act together in finding a solution to the narcotic crime and its legal
protection.

2. Ratio decidendi in rehabilitation decision is the judge in determining the
sanction for the accused abusers of drugs not only consider the legal
aspects, but also consider the health condition of drug addicts and

rehabilitation of addicts are victims with proven criteria abusing drugs for

xXvi
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themselves, not dealers. If someone is experiencing pain, then given
treatment, not convicted.

3. Tus constituendum calls for legal protection given by way of clarifying the
characteristics of addicts as addicts as victims that distinguishes the
dealers. In addition, legal protection is the provision of a rehabilitation
decision for the rehabilitation of drug addicts with emphasis on providing
human resources, facilities and systems are planned related to the
implementation of rehabilitation. Drug addicts should receive great
attention from the government. Attention is given to provide a
rehabilitation conducted by BNN provides rehabilitation, Health Office in
collaboration with IPWL, public institutions such as schools.
Rehabilitation conducted thoroughly with cover medical and social
rehabilitation.

Based on these descriptions, then the advice given as follows:

1. Setting penalties for drug addicts should be addressed. Revamping can be
directed not only to the effective implementation of criminal instruments
only, but also how to provide legal protection for Drug Addicts. This
improvement can be done by doing revisions (changes) of the Narcotics
Act until its internal rules, such as SEMA. One important change is in the
Narcotics Act is to repeal the provisions of Article 111, Article 112,
Atrticle 114 of Law, Article 127, and Article 103 of the Law on Narcotics.
The formulation of such article does not distinguish between drug users

with drug dealers. Thus, drug users including drug addict as a victim of
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drug abuse are vulnerable get the verdict of imprisonment by Judge. For
that reason these provisions should be revised explicitly and clearly that
abusers of drugs, which in essence is the victim could only be imposed
rehabilitation.

2. The Government, in this case BNN, Ministry of Health, [IPWL must
participate actively in the implementation of rehabilitation by building
institutions of rehabilitation. So there is no overlap of authority between
the institutions, the institutions of the country should first make a decision
inter-institutional agreement on prevention to handling cases of abuse of
drugs. It determines the role of each institution has a clear jurisdiction and
may exercise its authority to the maximum in order to achieve the goal.

3. People should also be involved in the dynamics of rehabilitation against
drug abuse. Community involvement is a necessity in view of the public is
also an institution (non-formal), which has a strategic value in the
implementation of the handling of the addict as a victim of drug abuse.
One way is to utilize the boarding school as a place of rehabilitation,
especially in the spiritual aspect. The boarding school very adequate

resources for the handling of drug addicts should be put to good use.
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ABSTRACT

The dissertation is titled "Rehabilitation of Victims of Abuse of Drug
Addicts for Criminal System In" which is based on the juridical-normative
research approach to statuted, the conceptual approach, case approach, and a
comparative approach. Legal materials used are primary and secondary legal
materials. The focus of this study outline provides a basis for better understanding
the concept of rehabilitation for drug addicts. This study was to review the
philosophical foundation for the rehabilitation setting drug addicts, the ratio
decidendi in the decision on rehabilitation for drug addicts, and ius constituendum
rehabilitation.

The philosophy of rehabilitation for drug addicts arrangement is based on
restorative justice as recovery activities that lead to the formation of action in the
form of rehabilitation. Rehabilitation carried out to drug addicts in lieu of criminal
sanctions. The rehabilitation measures capable of restoring the social and moral
quality of a person in order to integrate into society. Rehabilitation is possible
apply for drug addicts as a criminal system adheres to double track system.

Ratio decidendi in the decision for the rehabilitation of drug addicts is the
judge considering the health condition of drug addicts in the decision making. The
health condition of drug addicts known by requesting information from the
doctors associated with the disease and how to handle. In addition to the health of
drug addicts, the ratio decidendi in the decision on rehabilitation is to meet the
criteria that addicts are victims, the abuse of drugs for themselves, not dealers, and
possession of drugs for yourself.

Ius constituendum as criminal law aspired are calls for legal protection to
drug addicts. Legal protection is realized by way of clarifying the characteristics
of drug addicts as victims that distinguishes between addicts with dealers, as well
as clarify the ownership category. Legal protection is also realized by providing a
sufficient rehabilitation in human resources, facilities and systems.

Recommendations from the results of this study are setting penalties for
abusers of drugs should be revised and lead to aspects of treatment for drug
addicts, which is realized with the rehabilitation of drug addicts as an attempt
depenalitation. This is consistent with the concept of self-victimizing victims.
BNN, Ministry of Health, IPWL and communities should participate actively in
the implementation of rehabilitation by building institutions of rehabilitation.

Keywords: Rehabilitation, Drugs, and Drugs Abuse Victims
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masyarakat.
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