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RINGKASAN

Perkembangan sistem pemerintahan yang terjadi di Indonesia telah
menyebabkan pergeseran-pergeseran paradigma penyelenggaraan pemerintahan
dalam rangka pembentukan daerah dan pemberdayaan masyarakat. Hal ini dilatar
belakangi bahwa Indonesia sebagai negara kesatuan yang berlandaskan asas
desentralisasi memberikan kesempatan dan keleluasaan kepada daerah untuk
menyelenggarakan otonomi daerah, termasuk dalam sistem pemerintahan desa.

Negara Kesatuan Republik Indonesia (NKRI) diselenggarakan secara
desentralistik, berdasarkan Pasal 18 UUD NRI 1945, yang diimplementasikan
dengan lahirnya Undang-Undang Nomor 32 Tahun 2004 tentang Pemerintahan
Daerah dan ketentuan Undang - Undang Nomor 6 Tahun 2014 jo Peraturan
Pemerintah  Nomor 43 Tahun 2014 tentang Pelaksanaan Undang-Undang Nomor
6 Tahun 2014. Penyelenggaraan Pemerintahan desa merupakan subsistem dalam
sistem penyelenggaraan Pemerintahan Nasional sehingga desa memiliki
kewenangan untuk mengatur dan mengurus kepentingan masyarakatnya.
Landasan pemikiran dalam pengaturan mengenai Pemerintahan Desa adalah
keanekaragaman, partisipasi, otonomi asli, demokrasi dan pemberdayaan
mayarakat.

Kewenangan pemerintahan desa tersebut berdasarkan pada otonomi asli.
Otonomi desa yang merupakan otonomi asli bukanlah satu-satunya bentuk
otonomi bagi desa, karena sesungguhnya desa sebagai bagian dari pemerintahan

daerah memiliki 4 (empat) jenis kewenangan otonomi, yakni: otonomi asli,
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kewenangan devolutif, kewenangan distributif, dan kewenangan dalam tugas
pembantuan.

Pada dasarnya otonomi desa dan otonomi daerah adalah sama. Keduanya
sebagai otonomi dan penyelenggaraan pemerintahan yang dibatasi oleh undang-
undang yang berlaku. Adapun perbedaan yang paling sederhana dari kedua
otonomi tersebut adalah ruang lingkupnya. Otonomi desa hanya meliputi lingkup
desa saja.

Pada dasarnya ketiadaan peraturan desa dalam hierarkhi peraturan
perundang-undangan di Indonesia sebagaimana diatur dalam Undang-Undang
Nomor 12 Tahun 2011, memberikan konsekuensi kekuatan mengikat peraturan
desa tersebut seperti beleids regels. Hal ini tentunya juga semakin mengaburkan
eksistensi otonomi asli yang dimiliki oleh pemerintahan desa meskipun
keberadaannya diakui secara legalitas formal oleh konstitusi.

Rumusan masalah adalah a) Filosofi Pembentukan Pemerintahan Desa
dalam sistem pemerintahan Republik Indonesia, b) Ratio legis pemberian
wewenang desa dalam penyelenggaraan otonomi desa, dan c) Prinsip
pembentukan peraturan desa pasca berlakunya Undang-Undang Nomor 6 tahun
2014 tentang Desa.

Konsep NKRI berdasarkan konstitusi, pada Pasal 1 juncto Pasal 18 UUD
NRI Tahun 1945 menegaskan bahwa asal kekuasaan dan kekuasaan tertinggi ada
pada negara, yang dalam pelaksanaannya kekuasaan tersebut didesentralisasikan

kepada daerah untuk mengelola sebagian urusan pemerintahan menjadi urusan
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rumah tangganya sendiri, atau dengan kata lain pemerintahan daerah merupakan
sub sistem dari hierarkhi kepemerintahan negara.

Filosofi pemerintahan desa dalam sistem pemerintahan  Republik
Indonesia, merujuk pada Undang-Undang Nomor 32 Tahun 2004 tentang
Pemerintahan Daerah, otonomi berhenti di kabupaten/kota. Konsekuensinya,
pengaturan lebih jauh tentang Desa dilakukan oleh kabupaten/kota, dimana
kewenangan Desa adalah kewenangan kabupaten/kota yang diserahkan kepada
Desa. Semangat Undang-Undang Nomor 32 Tahun 2004 yang meletakan posisi
Desa yang berada di bawah Kabupaten tidak koheren dan konkruen dengan nafas
lain dalam Undang-Undang Nomor 32 Tahun 2004, yang justru mengakui dan
menghormati kewenangan asli yang berasal dari hak asal-usul. Pemahaman yang
dibangun dengan samangat itu, desa diletakan tidak independen, tidak mandiri dan
berdiri sendiri sebagai otonomi desa. Ini berarti dari pengakuan atas otonomi asli
adalah Desa memiliki hak mengatur dan mengurus rumah tangganya sendiri
berdasarkan asal-usul dan adat-istiadat setempat (self governing community),
dan bukan merupakan kewenangan yang diserahkan pemerintahan atasan pada
Desa.

Ratio Legis Pemberian Wewenang pada Pemerintahan Desa Dalam
Penyelenggaraan Otonomi Desa, dalam hal ini pemberian wewenang pada
pemerintahan desa, memberi kewenangan pada desa untuk memiliki hak asal usul
dan hak tradisional dalam mengatur dan mengurus kepentingan masyarakat
setempat di desa. Dengan kewenangan pada pemerintah desa, Undang-Undang

Nomor 6 Tahun 2014 ingin lebih memberi peran kepada pemerintah desa untuk
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mewujudkan cita-cita kemerdekaan berdasarkan UUD NRI Tahun 1945. Pada
akhirnya pemerintah desa dapat menciptakan landasan yang kuat, mandiri, dalam
melaksanakan pemerintahan dan pembangunan menuju masyarakat yang adil,
makmur dan sejahtera.

Kewenangan desa meliputi: kewenangan berdasarkan hak asal usul,
kewenangan lokal berskala desa, kewenangan yang ditugaskan oleh pemerintah,
pemerintah daerah propinsi, atau pemerintah daerah kabupaten/kota dan
kewenangan lain.

Prinsip pembentukan peraturan desa pasca berlakunya Undang-Undang
Nomor 6 Tahun 2014 tentang desa, diatur dalam Pasal 3 Undang-Undang Desa
yang terdiri atas asas rekognisi, subsidiaritas, keberagaman, kebersamaan,
kegotongroyongan, kekeluargaan, musyawarah, demokrasi, kemandirian,
partisipasi, kesetaraan, pemberdayaan, dan keberlanjutan. Secara umum prinsip
atau asas yang ada dalam pengaturan Undang-Undang Nomor 6 Tahun 2014,
menjadi dasar dalam penyelenggaraan sistem pemerintahan desa, pelaksanaan
pembangunan desa, pembinaan kemasyarakatan desa dan pemberdayaan desa

berdasarkan Pancasila dan UUD NRI 1945, serta dalam NKRI.

Disarankan kewenangan pada desa yang memiliki hak asal-usul dan hak
tradisional dalam mengatur dan mengurus kepentingan masyarakat terkait
pembentukan desa adat yang diamanatkan Undang-Undang Desa harus mandiri
dari campur tangan pemerintah daerah/kota. Segera dibuat peraturan pelaksanaan
terhadap beberapa pasal dalam Undang-Undang Desa, supaya tidak salah tafsir.

Seyogyanya ada penataan beberapa pengaturan peraturan perundang-undangan
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yang koheren dengan asas-asas dan nilai-nilai yang terkandung dalam
pembentukan Undang-Undang Nomor 6 Tahun 2014 tentang Desa, khususnya

terhadap pembentukan desa adat.
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SUMMARY

The development of system of government in Indonesia has caused
paradigm shifts in governance in the context of regional establishment and
community empowering. It is against the background that Indonesia as a unitary
state based on decentralization provides opportunity and flexibility to regions to
organize regional autonomy, including the system of village administration.

The Unitary State of the Republic of Indonesia is organized in a
decentralized context, under Article 18 of the 1945 constitution, which is
implemented with the enactment of Law No 32 Year 2004 on Regional
Government and provision of Law No 6 Year 2014 jo Government Regulation No
43 Year 2014 on the Implementation of Law No 6 Year 2014. Organizing village
Government is a subsystem in the organizing of the National Government so that
villages have the authority to regulate and manage the interests of their society.
The rationale in regulating Village Government is diversity, participation, genuine
autonomy, democracy and society empowerment.

The village government authority is based on genuine autonomy. In this
context, the autonomy of the village which is the genuine autonomy is not the
only form of autonomy for village, because indeed village as a part of regional
government has 4 (four) types of power of autonomy, namely: authentic economy,
devolving authority, distributive authority and authority in the assistance task.

Basically village autonomy and regional autonomy is similar. Both are as

autonomy and governance that are limited by the applicable law. The simplest
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difference between those both autonomies is their scopes. Village autonomy
covers the village itself.

Basically the absent of village regulation in the hierarchy of laws in
Indonesia as stipulated in Law Nomor 12 Year 2011, providing the consequence
of the binding force of village regulation is as beleids regel. It unquestionably
obscures more the existence of genuine autonomy that is owned by village
administration despite its presence is recognized legally formally by the
constitution.

The formulations of the problem are a) The position of Village
Administration in the system of government in the Republic of Indonesia, b) The
Ratio Legis of giving village authority in the implementation of village autonomy,
and c) The principles of the establishment of village regulation after the enactment
of Law Nomor 6 Year 2014 on the Village.

The concept of Unitary State of the Republic of Indonesia based on
constitution, in Article 1 in conjunction with Article 18 of the 1945 Constitution
confirms that the origin of power and supreme power is in the state, in which in its
implementation the power is decentralized to regions to manage parts of
government affairs become their own affairs, or in other words, regional
government is a subsystem in the hierarchy of state government.

The position of village organization in the government system of the
Republic of Indonesia, referring to Law Nomor 32 Year 2004 on Regional
Government, autonomy stops in the district/city. Consequently, further setting of

the village is carried out by district/city, where the village authority is district/city
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authority that is handed over to village. The spirit of Law Nomor 32 Year 2004
that places the village position under the district is not coherent and congruent
with other spirits of Law Nomor 32 Year 2004 that recognizes and respects the
genuine authority that is derived from the rights of the origin. The understanding
that is built by those spirits, the village is placed as not independent, not
autonomous and stands alone as village autonomy. This means that the
recognition on genuine autonomy is that Village has the authority to regulate and
manage their own household based on origins and local custom and tradition (self
governing community), and not an authority that is handed over by higher
government to Village.

The Ratio Legis of Providing Authority to Village Administration in the
Implementation of Village Autonomy, in this context is providing authority to
village administration, providing authority to village to have rights of the origin
and traditional rights in regulating and managing the interests of local community
in the village. With the authority on village administration, Law Nomor 6 Year
2014 wants to give more roles to village administration to realize the ideals of the
independence based on the 1945 Constitution. At the end, village administration
can create a strong yet independent foundation in carrying out the administration
and development towards a fair, prosperous society.

The village authority includes: the authority based on the rights of origin,
the village scaled local authority, the authority that is assigned by the government,

provincial government or district/city government and other authorities.
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The principles of the establishment of village regulation after the enactment
of Law Number 6 Year 2014 on the Village are set on Article 3 Village Law that
consists of recognition, subsidiary, diversity, unity, mutual cooperation, Kinship,
deliberation, democracy, independence, participation, equality, empowerment,
and sustainability. In general, principle or principles contained in the Law Nomor
6 Year 2014 becomes the basis of the implementation of village administration
system, the implementation of village development, rural community
development and village empowerment based on Pancasila and the 1945

Constitution, as well as the Homeland.

It is suggested that the authority on villages that have rights of origin and
traditional rights in regulating and managing community interests related to the
formation of traditional village that is mandated by the Village Law must be free
from the interference of district/city government. The regulation on the
implementation of some Articles in Village Law should be made as soon as
possible, to avoid misinterpretation. It is better to make an arrangement on some
legislation that is coherent with the principles and values contained in the
formulation of Law Nomor 6 Year 2014 on the Village, especially the formation

of traditional village.
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ABSTRACT

The Principles of Village Administration in the System of State Government
after the Enactment of Law Number 6 Year 2014 on Village

Yok Sunaryo, S.H., M.H.

The development of system of government in Indonesia has caused
paradigm shifts in governance in the context of regional establishment and
community empowering. This makes Indonesia as a unitary state that is based on
decentralization principle that provides opportunity and flexibility to regions to
organize regional autonomy, including the system of village administration.

This research uses statute approach, historical approach, and conceptual
approach.

The Ratio Legis of Providing Authority to Village Administration in the
Implementation of Village Autonomy, in this context is providing authority to
village administration, providing authority to village to have rights of the origin
and traditional rights in regulating and managing the interests of local community
in the village.

The village authority based on the Law Number 6 Year 2014 includes: the
authority based on the rights of origin, the village scaled local authority, the
authority that is assigned by the government, provincial government or
district/city government and other authorities.

The principles of the establishment of village regulation after the
enactment of Laws Number 6 Year 2014 on Village consist of recognition,
subsidiary, diversity, unity, mutual cooperation, kinship, deliberation, democracy,
independence, participation, equality, empowerment, and sustainability. In
general, principle or principles contained in the Law Number 6 Year 2014
becomes the basis of the implementation of village administration system, the
implementation of village development, rural community development and village
empowerment based on Pancasila and the 1945 Constitution.

It is suggested that the authority on villages that have rights of origin and
traditional rights must be free from the interference of district or city government.
The regulation on the implementation of some Articles in Village Law and the
arrangement of some legislation that coherent with the principles especially the
formation of traditional village should be made as soon as possible.

Key Word: The System of Village Administration, The Unitary State of the
Republic of Indonesia, Village.
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