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RINGKASAN

PRINSIP HUKUM DALAM PEMBENTUKAN DAN PELAKSANAAN
KONTRAK BOT ( BUILT, OPERATE and TRANSFER)
ATAS ASET DAERAH

Dalam tesis ini isu hukum yang dikasi (1) ponsip dan norma hukum dalam
panbentukan BOT atas aset daerah: (2) prmsip dan norma hukum dalam
pelaksanaan BOT atas aset daerah. Penglkajian dilakukan secara normatif dengan
menggumakan pendekatan perundang-undangan dan pendekatan konseptual
Bahan hukum yang digunakan dalam kajian mi adalak bahan hukum primer dan
bahan hukum sekunder.

Pada pencrapan prinsip dan porma pada tataran pembentukan koatrak
BOT dimana pemerintah bertindak sebagai badan hukum publik dalam melakukan
hubungan hukum pnivat, terdapat kewantban vang dipersyaratkan olch peraturan
pcrundang-undangan, dalam persyaratan mana terdapat tahapan mengenai
prosedur dan‘atau tata cara vang wajib ditempuh oleh pihak swasta sebagal contra
presias1 tertentu dalam rangka menuju tahapan kontrak. Sehingga sifat kontrak
oleh dan dari permmenntah mempunyar karakter yang berbeda dengan kontrak-
kontrak bisnis lainnyva. Karakter tersebut nampak dengan adanya penyusupan
hukum publik dalam pembentukan menuju kontrak yang bersifat privat. Dalam
dinamnika hukun kontrak dimana terdapat ruang pemerintah sebagai badan hukum
pubhik dapat melaksanakan hubimgan hukum dalam wailayah privat dengan alas
kewenanpan peraturan perundang-undangan schingga perbuatan hukam im
merupakan figur hukum campuran dalam pengertian berada di antara perjanjian
keperdataan dan perjanjian kewenangan. Dalam hal perbuatan hukum pemerintah
dalam wilayah privat terdapat pembatasan dengan apa yang disehwt prinsip
transparansi  sckaliges merupakan pnnsip yang dominan dalam mengsluri
hubungan bukum pernerintah yang berumpu pada perlindungan hukum bagi
pihak ketiga. Dari segi subycknya terdapat pula konsep pelaksanaan bertindak
yang diartikulasikan disatu sisi dalam bal i pemenintah disebut oleh peraturan
penmdang-undangan dengar kewenangan, di sisi lainnya dalam hal ini swasta
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disebit dengan kecakapan, dua istilah yang memiliki karakter yang berbeda pufa,
vang tenfunya berujung pada syarat sahava kontrak.

Pada penerapan pelaksanaan komtrak  kedudukan para pihak dalam
pememthan kewajiban-kewajiban bukummnya tnunduk pada apa vang dipersyaratkan
paaiuran paundang-undangan yang berlaku, kewajiban mana melekat sejauh
pada obvek tertenty yang diperjanjikan dikuasai oleh pemerintah, Khsusunya
kontrak BOT dalam hal pelaksanaan pembangunan yang dibangun pada
lahanftanah yvang dikuasai ofeh pemerintah selain tunduk pada ketentuan BW
tunduk pula pada peraturan tentang pertanahan, peraturan tentang jasa konstruksi,
peraturan tentang asuransi serta ketentuan peraturan perundangan lammya yang
terkant, Melekatnya instrumen norma peraturan perundangan dalam substansi
kontrak BOT tidak terlepas dart prinsip keamanan, pemeltharaam, peagawasan
serta pertanggungjawaban publik. Pniasipnva pelaksanaan kewajiban kontraktual
berada pada debitur. Lazimnya pelaksanaan koatrak BOT oleh pihak penyedia
Jasa meliputi pembangiman infrastruktur di atas areal vang telah ditetapkan,
dimana pembangunan dimaksud meliputi pula fasilitas-fasilitas dalam snatu
perpaduan vang harmonis dan nyaman dipandang Kontrak BOT bersifat
pemasukan atau dengan kata lain adaiah kootrak non pengadaan. Dalam kontrak
konstruksi atau pembangunan gedung iazimnva juga terdapat keterlibatan pihak
latn di luar para pihak {prinsip privity of contracs) yang biasa disebut dengan
subkoutraktor, hal tersebut lebih pada industri konstruksi dengan pelaksanaan
pekerjaan yang kompleks, dimana sangat pula dibutuhkan spesialisasi pelaksanaan
pekerjasn fertentu. Secara prinsipil subkontraktor hanyalah mengalihkan sebagian
dan pekerjaan dari pekeyjaan pada umumnya dan daftar pekejaan yang dapat
disubbontraktorkan 1tu telah ditetapkan oleh pengguna jasa. Dengan demikian
terdapat peoegasan tidak dibenarkan mengalihkan secara keseluruhan kontrak
tersebut. Prinsip dasar dalam memberikan persetujuan subkontrak adalah bahwa
subkontrak diperbolehkan sejauh prestasi dari perikatannya tergolong prestasi
vang dapai diganti. Tujuanriya jelas yairt untuk mencegah agar prestasi dari pihak
yvang menerima subkontrak tidak lebth rendah dari prestasi yang telah ditentukan
daiam kontrak pokoknya schingga tidak merugikan bagi negara. Dengan adanya
subkontrak secara tidak langsung kedudukan hubumgan bukwminya hanya ada pada
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penyedia barang/jasa. Dengan demikian tidak mempunyai hubungan langsung
dengan pihak pengguna barang/jasa.
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SUMMARY

PRINCIPAL LAW iIN FORMING AND EXECUTION OF BOOT
CONTRACT ( BUILT OPERATE and TRANSFER )
TO GOVERNMENT LOCAL ASSET

At applying of norm and principle at level of formmg of BOT coutract,
government act as public legzl agency in doing contraciual tenms privat.
Obtigation qualifying by law and regulation m clauses such there are step
concerning procedures and‘or procedure which obliged to be gone through by
private sector as contra certamn achievement for the agenda of towards step
contracted. So that nature of contracted by and from government have different
character with the other business contracts. The character seems to be existence of
infiltration of public law in forming towards contract having the character of
privat. In contract law, the government as public legal agency can execute
comtractual terms m privat sector based of law and regulation. this deed of law is
mixhure faw figure 1n undersitanding caused in between agreemeni of civils and
agreement of authorities. In deed of povernmental law in privat sector there are
demarcaton who called transparency principle, and dominant principle in relation
government contractual termas to protection of law for third party. From the angle
of the subject there are execution cupula act concept governmmental based by law
and regulation with authority, in other side private sector called as efficiency, two
term having different character who ended at condition validating contracting.

At applying of execution of comtract domicile the parties in
accomplishment of obligation of the laws at one's feet of whats qualify applied
law and regulation. the obligation sticking as far as at definite object promising
mastered by government. BOT contract in execution of development which woke
up at mastered by government land, besides at one's feet of rule of BW bowing
cupula at land regulation, role of construction regulation, inswwance regulafion,
and rule of relevant other regulation. Norm instrument regulation adherence in

BOT contract substance is not be quit of principal of security, conservancy,
observation and responsibility of public. The principle execution of contractual
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liability stay at debitor. Execution of BOT countract by feeder of role of covering
development of infrastructure above area which have been specified. The
development of intended to cover faclitys cupula i1n looked into balmy and
harmonious. Kontrak BOT have the character of mclusion or contract non levying.
Construction in bond or development of bulding there are mvolvement of other
party owtside the parties (pnvity of coniract principle) which called as
subcomtraktor. In prinsipil subcontraktor onlyv transferring some of work  from
work in peneral from work list available for insubcontractor have been specified
by service user. There by there are 15 affirmative is not agreed to transfer as a
whole the contract. Elementary principle tn giving approval of subcontract is that
subcontract enablee if achievement from the alliance pertained achievement
available for changed. The purpose to prevent so that achievement from party the
side receiving subcontract not more fess from achievement which have been
determmed by 10 essence 1o bond so that not harm for state. With existence of
subkontrak indirectly domicile the confractual terms there’s only at good or
service feeder and have not direct relationship with the side of goods or service

CONSWTKT.

Tesis Prinsip Hukum Dalam Pembentukan Dan Pelaksanaan Kontrak Bot ... SYAMSU THAMRIN



ADLN Perpustakaan Universitas Airlangga

ABSTRACT

PRINCIPAL LAW IN FORMING AND EXECUTION OF BOOT
CONTRACT ( BUILT OPERATE and TRANSFER )
TO GOVERNMENT LOCAL ASSET

The title of this research was “law pnnciple in fonning and execution of
BOT oontract (Built Operate and Transfer) to local asset”. Generally the main
issues (1) principal and law norm in forming of BOT to local asset; { 2) principal
and law pormm in execution of BOT to local asset. By using nommatf method
through statute approach and conceptual approach. This study give answer that At
applying of nomm and principle at level of forming of BOT contract there are
obligation qualifying by law and regulation, n clauses such there are step
concemning procedures and/or procedure which obhiged to be gone through by
private sector as contra certam achievement for the agenda of towands step
contracted  So that nature of contracted by and from government have different
character with other busmess contracts. The character seems to be with existence
of mfiltration of public law in forming towards contract having the character of
privat. This deed of law is mixture law figure in between agreement of civils and
agreement of authonies. From the angle of the subject there are execution
concept cupula act which articulated one side in this case governmental called as
by law and regulation with authority, in other side in this case private sector called
as efficiency. The two term having different character will ended at condition
vahidating contract. At applying of execution of contract, domicile the parties n
accomplishment of obligation of the laws at one's feet of whats qualify applied
law and regulation, obligation such sticking at definite object promising mastered
by govemment. BOT contract in execution of development which woke up at
mastered by govennunent land beside one's feet of rule of BW, bowing cupula at
land regulation, role of construction regulation, msurance regulation and relevant
other regulation. Nomm instrument Regulaton adherence m BOT contract
substance is not be quit of principal of secunity, conservancy, observation and
responsibitity of public.

keyword - Governmental contract, execution of contract, built, local povernment
asset
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