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Federal Rule Of Civil Procedure 23: Class Actions

k (a) Prereqmsltes to a Class Action.

" One or more members of a class may sue or be sued as representative
parties on behalf of all only if (1) the class is so numerous that joinder of all
members is impracticable, (2) thers are questions of law or fact common to
the class, (3) the claims or defenses of the reprosentative parties are typical
of the claims or defenses of the class,-and (4) the mpresentatlve partues will
fairly and adequately protect the interests of the class.

s?l‘))}lass& Actions Maintainable.

% action ma, be maintained as a class action if the prerequusrtes of
subdivision (a8) are satisfied, and in addition:

(1) the prosecution of separate actions by or against individual members of
the class wouid create a risk of

(A) inconsistent or varying adjudications with respect to individual members
of the class which would establish incompatibie standards of conduct for the
party opposing the class, or

({B) adjudications with respect to individi.lal members of the class which would
as a practicel matter be dispositive of the interests of the other members not
parties to the adjudications or substantially impair or impede their ability to

protect their interests; or

(2) the party opposing the class has acted or refused to act 6n ground's
generally applicable to the class, thereby making appropriate final injunctive
relief or comesponding dectaratory relief with respect to the class as a whole;
or ? :

(3) the court finds that the questions of law or fact common to the members
of the class predominate over any questions affecting only individuat
members, and that a class action is superior to other available methods for
5 the fair and efficient adjudication of the controversy. The matters pertinent to
. the findings include: (A) the interest of members of the class in individually
~controlling the prosecution or defense of separate actions; (B) the extent and
na‘ure of any litigation concerning tha controversy already commenced by or
against members of the class; (C) the desirability or undesirability of
concentrating the litigation of the claims in the particular forum; (D) the
difficulties likely to be encountered in the management of a class action.

{ (c) Determination by Order Whether Class Action to be Maintained: Notice:;
gment; Actions Conducted Partially as Class Actions.

| (1) As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so
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maintained. An order under this subdivision may be conditional, and may be
altered or amended before the decision on the merits.

(2} in any class action maintained under subdivision (b}(3), the court shall
direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be
identified through reasonable effort. The notice shall advise each member
that (A) the court wiil exclude the member from the class if the member so
requests by a specified date; (B) the judgment, whether favorable or not, wilt’
include all members who do not request exclusion; and (C) any member who
does not request exclusion may, if the member desires, enter an appearance

through counsel.

(3) The judgment in an action maintained as a class action under subdivision
(b}(1} or (b)(2), whether or not favorable to the class, shali include and
describe those whom the court finds to be members of the class. -The
judgment in an action maintained as a class action under subdivision (b}(3),
whether or not favorable to the class, shalt include and specify or describe
those to whom the notice provided in;subdivision (c)(2) was directed,-and
who have not requested éxclusion, and whom the court finds to be members

of the class. -

(4) Whien appropriate (A} an action:may be brought or maintained as a class
-action with respect to particular issues; or (B) a class may be divided into
subclasses and each subclass treated as a class, and the provisions of this
rula shall then be construed and applied accordingly.

(d) Orders in Conduct of Actions.

in the conduct of actions to which this rule applies, the court may make
appropriate orders: (1) determining the.course of proceedings or prascribing
measures to prevent undue repetition or complication in the presentation of
evidence or argument; (2) requiring, for the protection of the members of the
clags or otherwise for the fair conduct of the action, that notice be given in
such manner as the court may direct to soms or all of the members of any
step in the action, or of the proposed extent of the judgment, or of the
opportunity of members to signify whether they consider the representation
fair and adequate, to intervene anc present claims or defenses, or otherwise
to come into the action; (3) imposing conditions on the representative parties
or ont intarvenors; (4) requiring that the pleadings be amended to eliminate
thersfrom allegations as to representation of absent persons, and that the
action proceed accordingly; (5) dealing with similar procedural matters. The
orders may be combined with an order under Rule 16 , and may be altered or
amended as may be desirable from time to time,

(e} Dismissal or Compromise.

A class actlon shall not be dismissed or compromised without the approval of
the court, and notice of the proposed dismissal or compromise shall be given
to all members of the class in such manner as the court directs,
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- (D) Appeals.

A court of appeals may in its discretion permit an appeal from an order of a
district court granting or denying class action certification under this rule if
application is made to it within ten days after entry of the order. An appeal
does not stay proceedings in the district court unless the district judge or the

cotirt of appeals so orders.

Notes

Rule 23.1. Derivative Actions by Sharehoiders
In a derivative action brought by one or more shareholders or members to

enforce a right of a corporation or of an unincorporated association, the
corporation or association having failed to enforce a right which may propery
be asserted by it, the complaint shall be verified and shall allege (1) that the
plaintiff was a shareholder or member at the time of the transaction of which
the plaintiff complains or that the plaintiffs share or membership thereafter
devolved on the plaintiff by operation of law, and (2) that the action is not a
collusive one to confer jurisdiction on & court of the United States which it
would not otherwise have. The complaint shall also allege with particularity
the efforts, if any, made by the plaintiff to obtain the action the plaintiff desires
‘from the directors or comparable authority and, if necessary, from the
- shareholders or members, and the reasons for the plaintifPs faiiure to obtain
- the action or for not making the effort. The derivative action may not be
malntained if it appears that the plaintiff does not fairly and adequately
represent the interests of the shareholders or members similarly situated in
enforcing the right of the corporation or association. The action shall not be
dismissed or compromised without the approva! of the court, and notice. of
tha proposed dismissal or compromise shall be given to shareholders or
“members in such manner as the court directs. ,

Notes

Rule 23.2. Actionsz Relating to Unincorporated Associations

An action brought by or against the members of an unincorporated
association as a class by naming certain members as representative parties
may be maintained only if it appears that the representative parties will fairly
and adequately protect the interests of the association and its members. In
the conduct of the action the court may make appropriate orders
comesponding with those described in Rule 23(d), and the procedure for
dismissal or compromise of the action shall correspond with that provided in

Rufe 23(e). .

n
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Federal Court of Australia Act 1976
Act No. 156 of 1976 as amended

Consolidated as in force on 10 November 1999 ( includes amendments up to Act No. 133 of
1999). This Act has uncommenced amendments. For uncommenced amendments, see the

endnotes

Prepared by the Office of Legislative Drafiing, Attomey-General’s Department, Canberra

Part IVA—Representative proceedings
Division 1—Preliminary

33A Interpretation

Tesis

In this Part, unless the contrary intention appears:

group member means a member of a group of persons on whose behalf a
representative proceeding has been commenced.

representative party means a person who commences a representative
proceeding.

representative proceeding means a proceeding commenced under section
33C.

respondent means a person against whom relief is sought in a
Tepresentative proceeding.

sub-group member means a person included in a sub-group established
under section 33Q.

sub-group representative parfy means a person appointed to be a
sub-group representative party under section 33Q.

33B Application

A proceeding may only be brought under this Part in respect of a cause
of action arising after the commencement of the Federal Court of
Australia Amendment Act 1991.

164

Alternatif Pemikiran Tantang ... Indro Sugianto



ADLN - Perpustakaan Universitas Airlangga

165

Division 2 - Commencement of representative proceeding

33C Commencement of proceeding

(1) Subject to this Part, where:
{(a) 7 or more persons have claims against the same person; and

(b) the claims of all those persons are in respect of, or arise out of, the
same, similar or relaied circumstances; and

(¢) the claims of all those persons give rise to a substantial common
issue of law or fact;

a proceeding may be commenced by one or more of those persons as
representing some or all of them.

(2) A representative proceeding may be commenced:
(a) whether or not the relief sought:
(1) is, or inciudes, equitable relief, or
(i1) consists of, or includes, damages; or

(iii) includes claims for damages that would require individual
assessment; or
(iv) is the same for each person represented; and
{b) whether or not the proceeding:
(1) is concerned with separate contracts or transactions between
the respondent in the proceeding and individual group
members; or

(ii) involves separate acts or omissions of the respondent done or
omitted to be done in relation to individual group members.

33D Standing

(1) A person referred to in paragraph 33C(1)a) who has a sufficient interest
to commence a proceeding on his or her own behalf against another
person has a sufficient interest to commence a representative proceeding
against that other person on behalf of other persons referred to in that

paragraph.
(2) Where a person has commenced a representative proceeding, the person
retains a sufficient interest:
(2) to continue that proceeding; and
(b) to bring an appeal from a judgment in that proceeding;
even though the person ceases to have a claim against the respondent.
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33E 1Is consent required to be a group member?

(1) The consent of a person to be a group member in a representative
proceeding is not required unless subsection (2) appiies to the person.

(2) None of the foilowing persons is a group member in a representative
proceeding unless the person gives written consent to being so:

{a) the Commonwealth, a State or a Territory,

(b) a Minister or a Minister of a State or Territory;

{(c) a body corporaie established for a public purpose by a law of the
Commonwealth, of a State or of a Territory, other than an
incorporated company or association; or

(d) an officer of the Commonwealth, of a State or of a Territory, in his
or her capacity as such an officer.

33F Persons under disability

(1) It is not necessary for a person under disability to have a next friend or
committee merely in order to be a group member.

(2) A group member who 1s under disability may only take a step in the
representative proceeding, or conduct part of the proceeding, by his or
her next friend or committee, as the case requires.

33G Representative proceeding not to be commenced in certain circumstances

A representative procecding may not be commenced if the proceeding
would be concerned only with claims in respect of which the Court has
jurisdiction solely by virtue of the Jurisdiction of Courts (Cross-vesting)
Act 1987 or a corresponding law of a State or Territory.

33H Originating process

(1) An application commencing a representative proceeding, or a document
filed in support of such an application, must, in addition to any other
matters required to be included:

(a) describe or otherwise identify the group members to whom the
proceeding relates; and

(b) specify the nature of the claims made on behalf of the group
members and the relief claimed; and

(c) specify the questions of law or fact common to the claims of the
group members.

(2) In describing or otherwise identifying group members for the purposes of
subsection (1), it is not necessary to name, or specify the number of, the
group members.
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33J Right of group member to opt out

(1) The Court must fix a date before which a group member may opt out of a
representative proceeding.

(2) A group member may opt out of the representative proceeding by written
notice given under the Rules of Court before the date so fixed.

(3) The Court, on the application of a group member, the representative
party or the respondent in the prozeeding, may fix another date so as to
extend the period during which a group member may opt out of the
representative proceeding.

(4) Except with the leave of the Court, the hearing of a representative
proceeding must not commence earlier than the date before which a
group member may opt out of the proceeding.

33K Causes of action accruing after commencement of representative
proceeding

(1) The Court may at any stage of a representative proceeding, on
application made by the representative party, give leave to amend the
application commencing the representative proceeding so as to alter the
description of the group.

(2) The description of the group may be altered so as to include a person:

(a) whose cause of action accrued after the commencement of the
representative proceeding but before such date as the Court fixes
when giving leave; and

(b) who would have been included in the group, or, with the consent of
the person would have been included in the group, if the cause of
action had accrued before the commencement of the proceeding.

(3) The date mentioned in paragraph (2)(a) may be the date on which leave
1s given or another date before or after that date.

(4) Where the Court gives leave under subsection (1), it may also make any
other orders it thinks just, including an order relating to the giving of
notice to persons who, as a result of the amendment, will be included in
the group and the date before which such persons may opt out of the
proceeding.

33L Situation where fewer than 7 group members

If, at any stage of a representative proceeding, it appears likely to the
Court that there are fewer than 7 group members, the Court may, on such
conditions (if any) as 1t thinks fit:

(2) order that the proceeding continue under this Part;, or
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(b) order that the proceeding no longer continue under this Part.

33M Cost of distributing money etc. excessive

Where:

(a) the relief claimed in a representative proceeding is or includes
payment of money to group members (otherwise than in respect of
costs); and

(b) on application by the respondent, the Court concludes that it 1s
likely that, if judgment were to be given in favour of the
representative party, the cost to the respondent of identifying the
group members and distributing to them the amounts ordered to be
paid to them would be excessive having regard to the likely total of
those amounts;

the Court mnay, by order:

{(¢) direct that the proceeding no longer continue under this Part; or

(d) stay the proceeding so far as it relates to relief of the kind
mentioned in paragraph (a).

33N Order that proceeding not continuie as representative proceeding where
costs excessive ete.

(1) The Court may, on application by the respondent or of its own motion,
order that a proceeding no longer continue under this Part where it is
satisfied that it is in the interests of justice to do so because:

(a) the costs that would be incurred if the proceeding were to continue
as a representative proceeding are hikely to exceed the costs that
would be incurred if each group member conducted a separate
proceeding; or

(b) all the relief sought can be obtained by means of a proceeding other
than a representative proceeding under this Part; or

(c) the representative proceeding will not provide an efficient and
effective means of dealing with the claims of group members; or

(d) it is otherwise inappropriate that the claims be pursued by means of
a representative proceeding.

(2) If the Court dismisses an application under this section, the Court may
order that no further application under this section be made by the
respondent except with the leave of the Court.

(3) Leave for the purposes of subsection (2) may be granted subject to such
conditions as to costs as the Court considers just.
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33P Consequences of order that proceeding not continue under this Part

Where the Court makes an order under section 33L, 33M or 33N that a
proceeding no longer continue under this Part:

(a) the proceeding may be continued as a proceeding by the
representative party on his or her own behalf against the
respondent; and

(b) on the application of a person who was a group member for the
purposes of the proceeding, the Court may order that the person be
joined as an applicant in the proceeding.

33Q Determination of issues where not all issues are common

(1) If it appears to the Court that determination of the issue or issues
common to all group members will not finally determine the claims of all
group members, the Court may give directions in relation to the
determination of the remaining issues.

{2) In the case of issues common to the claims of some only of the group
members, the directions given by the Court may include directions
establishing a sub-group consisting of those group members and
appointing a person to be the sub-group representative party on behaif of
the sub-group members.

(3} Where the Court appoints a person other than the representative party to
be a sub-group representative party, that person, and not the
representative party, is liable for costs associated with the determination
of the issue or issues common to the sub-group members,

33R Individual issues

(1) In giving directions under section 33Q, the Court may permit an
individual group member to appear in the proceeding for the purpose of
determining an issue that relates only to the claims of that member.

(2) In such a case, the individual group member, and not the representative
party, is liable for costs associated with the determination of the issue.

33S Directions relating to commencement of further proceedings

Where an issue cannot properly or conveniently be dealt with under
section 33Q or 33R, the Court may:

(a) if the issue concerns only the claim of a particular member-—give
directions relating to the commencement and conduct of a separate
proceeding by that member; or

(b) if the issue is common to the claims of all members of a
sub-group—give directions relating to the commencement and
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conduct of a representative procecding in relation to the claims of
those members.

331 Adequacy of representation

(1) If, on an application by a group mcmber, it appears to the Court that a
representative party is not able adequately to represent the interests of the
group members, the Court may substitute another group member as
representative party and may make such other orders as it thinks fit.

(2) If, on an application by a sub-group member, it appears to the Court that
a sub-group representative party is not able adequately to represent the
interests of the sub-group members, the Court may substitute another
person as sub-group representative party and may make such other orders
as it thinks fit.

33U Stay of execution in certain circumstances

Where a rtespondent in a representative procceding commences a
proceeding i the Court against a group member, the Court may order a
stay of execution in respect of any relief awarded to the group member 1n
the representative proceeding until the other procecding is determined.

33V Settlement and discontinuance—representative proceeding

(1) A represcntative procceding may not be settled or discontinued without
the approval of the Court.

(2, If the Court gives such an approval, it may make such orders as are just
with respect to the distribution of any money paid under a settlement or
paid into the Court.

33W Settlement of individual claim of representative party

(1) A representative party may, with leave of the Court, settle his or her
individuat claim 1 whole or in part at any stage of thc representative
proceeding.

(2) A representative party who is sceking leave to settle, or who has settled,
his or her individual claim may, with Icave of the Court, withdraw as
representative party.

(3) Where a person has sought lcave to withdraw as representative party
under subsection (2), the Court may, on the apphcation of a group
member, make an order for the substitution of another group member as
representative party and may make such other orders as it thinks fit.

(4) Before granting a person leave to withdraw as a representative party:
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(a) the Court must be satisfied that notice of the application has been
given to group members in accordance with subsection 33X(1) and
in sufficient time for them to apply to have another person
substituted as the representative party; and

(b) any application for the substitution of another group member as a
representative party has been determined.

(5) The Court may grant leave to a person to withdraw as representative
party subject to such conditions as to costs as the Court considers just.

33 X Notice to be given of certain matters

(1) Notice must be given to group members of the following matters in
relation to a representative proceeding :

(a) the commencement of the proceeding and the nght of
the group members to opt out of the proceeding before a
specified date, being th date fixed under subsection
333(1);

{b) an application by the respondent 1n the proceeding for
the dismissal of the proceeding on the ground of want of
prosecution,

(c) an application by representative party seeking leave to
withdraw under section 33 W a representative party.

(2) The Court may dispence with compliance with any or all of the
requirements of subsection (1) where the relief sought in a proceeding
does not include any claim for damages.

(3) If the Court so orders, notice must be given to group members of the
bringing into Court of money in the answer to a cause of action on which
a claim in the representative proceeding is founded.

(4) Unless the Court is satisfied that it is just to do so, an application for
approval of a settlement under section 33V must not be determined
unless notice has been given to group members.

(5) The Court may, at any stage, order that notice of any matter be given to
a group member or group members.

(6) Notice under this section must be given as soon as practicable after the
happening of the event to which the notice relates.

33Y Notices - ancillary provisions
(1) This section is concerned with notices under section 33X,

{(2) The form and content of a notice must be an approved by the Court.
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(3) The Court must, by order, specify :

(a) who is to give the notice; and

(b) the way in which the notice is to be given;
and the order may include provision :

(c) directing a party to provide information relevant to giving
of the notice; and

(d) relating to the costs of notice.

(4) An order under subsection (3) may require that notice be given by means
of press advertisement, radio or television broadcast, or by any other
means.

(5) The Court may not order that notice be given personalty to each group
member unless it is satified that it is reasonably practicable, and not
unduly expensive, io do so.

{6) A notice that concerns a matter for which the Court's leave or approved
is required must specify the period within which a group member or
other person may apply to the Court, or take some other step, in relation
to the matter.

(7) A notice that include or concems conditions must specify the conditions
and the period, if any, for compliance.

(8) The failure of group member to receive or respond to a notice does not
affect a step taken, an order made, or judgment given, in a proceeding.

http:\\www.austlil.edu.au/legis/eth/consol act/fcoan 1976249

Alternatif Pemikiran Tantang ...

Indro Sugianto



e = D C8 ) TN W R L

-

Lo L L L L wl
L

ADLN - Rerpustakaan Universitas Airlangga
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DEFINITIONS —— L
1. In this Act,

“common issues” means.
(a) common but not necessarily identical issues of fact, or

(b) comimon but not necessarily identical issues of law that arise from common but not
necessarily identical facts; ("questions communes")

"court” means the Ontario Court (General Division) but does not include the Small Claims Court:
("tribunal™)

“defendant” includes a respondent; ("dé¢fendeur™)

"plaintff” includes an applicant. ("demandeur™) 1992, c. 6, s. 1.

PLAINTIFE'S CLASS PROCEEDING

2. (1) One or more members of a class of persons may commence a proceeding in the court on
behalf of the members of the class. 1992,¢.6,s.2 (1)

Motion for certification

(2} A person who commences a proceeding under subsection (1) shall make a motion to a judge

of the court for an order certifying the proceeding as a class proceeding and appointing the person
representative plamntiff. 1992 ¢, 6.s. 2 (2).

Idem
(31 A motion under subsection (2) shall be made.
(o within ninety davs after the later of.

(13 the Jate on which the last statement ol defence. notice ot intent 1o defend or notice of
appearance s detivered. and

ti1) the date on which the time prescribed by the rules of coun for delivery of the last statement of
defence, notice of intent to defend or a notice of appearance expires without its being delivered:
or

{b) subsequently. with leave ot the court. 1992, ¢. 6. 5. 2 (3).

DEFENDANT'S CLASS PROCEEDING

3. A detendant to two Or more proceedings may. at agy stage of one of the proceedings. make a

motion to a judge of the court [or an order certifying the proceedings as a class proceeding and
appointing a representative plaintiff. 1992 ¢. 6,s. 3.

CLASSING DEFENDANTS »

4. Any party to a proceeding against two or more defendants may. at any stage of the proceeding.
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make a motion to a Judgc of the court for an order cemfymg the pr0ceedmg asa class procecdmg
and appointing a representative defendant. 1992, c. 6, s. 4.

"

CERTIFICATION

3. (1) The court shall certify a class proceeding on a motion under section 2, 3 or 41,
(2) the pleadings or the notice of application discloses a cause of action;

'(b) there is an identifiable class of two or more persons that would be represented by the.
representative plaintiff or defendant;

(¢) the claims or defences of the class members raise common issues;

(d) a class proceeding would be the preferable procedure for the resolution of the common issues;
and

(e) there is a representative plaintiff or defendant who,
(i¥ would fairly and adequately represent the interests of the class,

(11} has produced a plan for the proceeding that sets out a workable method of advancing the
proceeding on behalf of the class and of notitying class members of the proceeding, and

111y does not have, on the comman issues for the class. an interest in conflict with the interests of
other class members. 1992, ¢. 6, s. 5 (1).

{dem, subclass protection

(2) Despite subsection (1). where a class includes a subcelass whose members have claims or
Jefences that raise common issues not shared by all the class members. so that, in the opinion of
the court. the protection of the interests of the subclass members requires that they be separately
represented. the court shall not certify the class proceeding unless there is a representative
plainttt or Jetendant who.

(ay would fairly and adequately represent the interests of the subclass:
{b) has produced a plan for the proceeding that sets out a workable method of advancing the
procecding on behalf of the subclass and of notifying subclass members of the proceeding; and

t¢) dees not have. on the common issues for the subclass, an interest in cenflict with the interests
of other subclass members. 1992 ¢. 6. 5. 5 (2).

Evidence as to size of elass

(3) Each party to a motion for certitication shall. in an affidavit filed for use on the motion,
provide the party’s best information on the number of members in the class, 199

2,¢.6,850)
“Adjournments

(1} The court may adjourn the motion for certification to permit the parties to amend their
materials or pleadings or 10 permit further evidence. 1992.c. 6.s. 5 (4.

Certification not a ruling on merits

(31 An oeder certitving a class procedding is not a determination ot the merits of the proceeding.
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1992,66,5.5(5). e

CERTAIN MATTERS NOT BAR TO CERTIFICATION

6. The court shall not refuse to certify a proceeding as a class proceeding sblely on any of the
following grounds:

[. The relief claimed includes a claim for damages that would require individual assessment after
determination of the common issues.

I~2

. The reliel claimed relates to separate contracts involving different class members.
3. Different remedies are sought for different class members.

4. The number of class members or the identity of each class member is not known.
5

5. The class includes a subclass whose members have claims or defences that raise common
issues not shared by all class members. 1992, ¢. 6, s. 6.

REFUSAL TO CERTIFY: PROCEEDING MAY CONTINUE IN ALTERED FORM

7. Where the court refuses to certify a proceeding as a class proceeding, the court may permit the

proceeding to continue as one or more proceedings betweerr different parties and, for the purpose.
the court may,

{a) order the addition, deletion or substitution of parties;

(b) order the amendment of the pleadings or notice of dpplication; and

(¢ make any further order that it considers appropriate. 1992, ¢. 6.5, 7.

CONTENTS OF CERTIFICATION ORDER
8. (1) An order ceruifving a procecding as a ¢lass proceeding shall,
{n) describe the class:

{b} state the names of the represeniative parties;

{¢) state the nature of the claims or defences asserted on behglt’ofthe class:
(d) state the relief sought by or from the class;

(e) set out the common issues for the class: and

() specify the manner in which class members may opt out of the class proceeding and a date
after which class members may not opt out, 1992, ¢. 6,s. 8 (1).

Subclass protection

(2) Where a class includes a subclass whose members have claims or defences that raise common
issues not shared by ail the class members. so that, in the opinion of the court. the protection of
the interests of the subclass members requires that they be separately represented, subsection ()
applies with necessary modifications in respect of the subclass. 1992.¢. 6.5. 8 (2).
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Amendment of certification order

{3) The court, on the motion of a party or class member, may amend an order certifying a
proceeding as a class proceeding. 1992, c. 6, s. 8 (3).

OPTING OUT

9. Any member of a class involved in a class proceeding may opt out of the proceeding in the
manner and within the time specified in the certification order. 1992, ¢. 6,5. 9.

WHERE IT APPEARS CONDITIONS FOR CERTIFICATION NOT SATISFIED

10. (1) On the motion of a party or class:member, where it appears to the court that the conditions
mentioned in subsections 3 (1) and (2) are not satisfied with respect to a class proceeding, the

court tnay amend the certification order, may decertify the proceceding or may make any other
order it considers appropriate. 1992, ¢. 6, 5. 10 (1).

Proceeding may continue in altered form
(2) Where the court makes a decertification order under subsection (1), the court may permit the

proceeding to continue as one or more proceedings between different parties. 1992, c. 6, 5. 10 (2).
Powers of court

{33 For the purposes of subsections {1) and (2), the court has the powers set out in clauses 7 (a) to
(e) 1992, ¢. 6.5, 10 (3). :

STAGES OF CLASS PROCEEDINGS

L1 (1) Subject to sevtion 120 in a class proceeding.

L comunon issues tor a class shall be determined together:

(b) common issues tor a subclass shail be determined together: and

{e1 individual issues that require the participation ol individual class members shall be
determined individually in accordance with sections 24 and 25. 1992, ¢. 6,s. 1| (1)

Separate judgments

(2} The court may give judgment in respect of the common issues and separate judgments i
respect ot any other issue. 1992, ¢c. 6.5. 11 (2).

Court may determine conduct of proceeding

12. The court. on the motion of a party or class member, may make any order it considers
appropriate respecting the conduct of a class proceeding to ensure its fair and expeditious

determination and. for the purpose. may impose such terms on the parties as it considers
appropriate. 1992, ¢. 6.5, 12.

COURT MAY STAY ANY OTHER PROCEEDING
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13, The court, on its own initiative or on the motion of a party or class member, may stay any

proceeding related 1o the class proceeding before it, on such terms as it considers appropriate.
1992, ¢c. 6. 5. 13.

PARTICIPATION OF CLASS MEMBERS

£4. (1) In order to ensure the fair and adequate representation of the interests of the class or any
subclass or for any other appropriate reason, the court may, at any time in a class proceeding,
permit one or more class members to participate in the proceeding. 1992, c. 6,s. 14 ().

Idem

(2) Participation under subsecuon (1) shall be in whatever manner and on whatever terms,
including terms as 10 costs, the court considers appropriate, 1992, ¢. 6, 5. 14 (2).

DISCOVERY OF PARTIES
15. (1) Parties to a class proceeding have the same rights of discovery under the rules of court
against one another as they would have in any other proceeding. 1992, ¢.6,s. 15 (1).

Discovery of cluss members with leave 2

(21 After discovery of the representalive party, a party may move for discovery under the rules of
court against other class members. 1992.¢. 6, 5. 15 (2).

Idem

31 In duciding whether to grant leave o discover other cldss members, the court shail consider.
(2 the stage of the class proceeding and the issues to be determined at that stage;
(b) the presence of subclasses:

s

(<) whether the discoverny is necessary in view of the claims or defences of the party seeking

leave:
(d) the approximate monetary value of individual claims. if any:

(¢) whether discovery would result in oppression or in undue annoyance. burden or expense for
the class members sought to be discovered; and

() any other matter the court considers relevant. 1992.¢.6.5. 15 (3).
Idem

(:h) A class member is subject to the same sanctions under, the rules of courtas a party for failure
1o submit 1o discovery. 1992, ¢c. 6.5. 13 (4).

EXAMINATION OF CLASS MEMBERS BEFORE A MOTION OR APPLICATION

16. (1) A party shall not require a class member other than a representative party to be examined

as a witness betore the hearing of a motion or application. except with leave of the court. 1992. c.
6.s5. 16101}

ldem
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| (2) Subsection 15 (3) applies with necessary modifications to a decision whether to grant leave
under subsection (1). 1992, ¢. 6,s. 16 (2).

NOTICE OF CERTIFICATION

17. {1) Notice of certification of a class proceeding shall be given_'by the representative party to
the class members in accordance with this section. 1992, ¢. 6,s. 17 (1).

Court may dispense with notice

(2) The court may dispense with notice if, having regard to the factors set out in subsection (3},
-he court considers it approprate to do so. 1992, ¢. 6, 5. 17 (2).

Order respecting notice

{31) The court shall make an order setting out when and by what means notice shall be given
under this section and in so doing shall have regard 10,

(2) the cost of giving notice;

) the nature of the relief sought;

1<) the size of the individual ¢laims of the class members;
{d} the number of class members:

{¢) the places of residence of ciass members; and

11y any other relevant matter. 1992.¢. 6.5. 17 (3).

(dem

41 The court may order that notice be given.

123 personallsy or by mail:

(0) by posting. advertising. publishing or leafleting:

{¢) by individual notice 1o a sample group within the class; or

(d) by any means or combination of means that the court considers appropriate. 1992, ¢. 6, 5. 17
44 )

idem

{31 The court may order that notice be given to differentclass members by different means. 1992,
6.5 17 (). '

c.
Contents of notice
{6) Notice under this section shall, unless the court orders otherwise,

(a) describe the proceeding. including the names and addresses of the representative parties and
the reliel saught:

(b state the manner by winch and ume within which class members may opuvut of the
proceeding;
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(c) describe the possible financial consequences of the proceeding to class membets;,

(d) summarize any agreements between representative parties and their solicitors respecting fees
and disbursements;

() describe any counterclaim being asserted by or against the class, including e relief sought in
the counterclaim;

(f) state that the judgment, whether favourable or not, will bind ai® ~" 22 snzmibers who do not opt
out of the proceeding;

() describe the right of any class member to participate in the

{h) give an address 1o which class members may direct inquir - zeding; and

(1) give any other information the court considers approprialc T LEa

Solicitations of contributions

(7) With leave of the court, notice under Lus section may include . Louic:: >atributions
from class members te assist in paying solicitor's fer und distorsenienis. 1992, ¢.6,s. 17 (7).
NOTICE v LRE INDIVIDUAL PARTICIPATIONIS V. UIRED
18, (1) Whewn tie court determines common issues in favour o & <. and considers that the
participation ot individual class members is required to deterniine in: fividual issues, the
representative pary shall give notice to those members in accardase > with this section. 1992, c.
6.s. 18 (1

[dem

(23 Subsections 17 (3) to i3) apply with necessary modifications ', notice given under this
section. F992 ¢, 6.5 183+2L

Contents of notice

51 Notice under this section shall.

(a) state thal common issues have been determined tn favour of the class;
(b) state that class members may be entitled to individual relief:

{¢) describe the steps to be taken to establish an individual claim;

(d) state that failure on the part of a class member 1o take those steps will result in the member
not being entitled to assert an individual claim except withsleave of the court;

(e) give an address to which class members may direct inquiries about the proceeding; and -

(0) give any other information that the court considers appropriate. 1992, ¢. 6. 5. 18 (3).

e

NOTICE TO PROTECT INTERESTS OF AFFECTED PERSONS

L9. (1) Atany time in a class proceeding. the court may erder any party to give such notice as it
considers necessary to protect the interests of any class member or party or to ensure the fair
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. conduct ofthe proceedmg 1992 c. 5 s. 19 (1). _ —
Idem

(2) Subsections 17 (3) to (3) apply with necessary modificatxons to notice given under this
section. 1992, ¢. 6, 5. 19 (2).

APPROVAL OF NOTICE BY THE COURT

20. A notice under section 17, 18 or 19 shall be approved by the court before it is given. 1992, ¢.
6. s. 20.

DELIVERY OF NOTICE

21. The court may order a party to deliver, by whatever means are available to the party, the

notice required to be given by another party under section 17, 18 or 19, where that is more
practical. 1992, ¢. 6, s. 21.

COSTS OF NOTICE

22. (1) The court may make any order it considers appropriate as to the costs of any notice under
section 17, 18 or 19, including an order apportioning costs among parties. 1992, ¢. 6, 5. 22 (1).
Idem

2} In making an order under subsection {1). the court may have regard 10 the different interests
ob'a subclass. 1992.¢. 6.5. 22 (2).

STATISTICAL EVIDENCE

23. (1) For the purposes of determining issues relating to the amount or distribution of a
monetary award under this Act, the court may admit as evidence statistical information that
would not otherwise be admissible as evidence, including information derived from sampling, if
the information was compiled in accordance with principles that are generally accepted by
experts in the field of statistics. 1992, ¢. 6. 5. 23 (1).

fdem i

(2) A record of statistical information purporting to be prepared or published under the authority
of the Parliament of Canada or the legislature of any province or territory of Canada may be
admitted as evidence without proof of its authenticity. 1992, ¢. 6, 5. 23 (2).

Notice

(3) Statistical information shall not be admitted as evidence under this secuon unless the party
seeking to introduce the information has,

(a) given reasonable notice of it to the party against whom it is to be used. 1ogether with a copv of
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the information, ' . nomesem s o
(b) comglied with subsections (4) and (5); and

(c) complied w1th any requlrement to produce documents under subsectlon (7). 1992,¢c. 6,s. 23

(3).

Contents of notice

() Notice under this section shall specify the source of any statistical information sought to be
introduced that,

(a) was prepared or published under the authority of the Parliament of Canada or the legislature
of any province or territory of Canada;:

(b) was derived from market quotations, tabulations, lists, directories or other compilations
generally used and relied on by members of the public; or

(c) was derived from reference material generally used and relied on by members of an
.occupational group. 1992, ¢. 6.5. 23 (4).

ldem T

{3) Exceprt with respect to ififormation referred to in subsection (4), notice under this section
shall, '

L

(a) specify the name and qualifications of each person who supervised the preparation of
statistical information sought to be introduced; and

“(b) describe any documents prepared or used in the course of preparing the statistical information
sought to be introduced. 1992, ¢. 6;5. 25 (3).

Cross-examination

(h} A party against whom statistical information 1s sought to be introduced under this section
may reqguire. for the purposes of cross-examination. the attendance of any person who supervised
the preparation of the information. 1992, c. 6. 5. 23 {6).

Production of documents *

~ {7) Except with respect to information referred to in subsection (4), a party against whom
statistical information is sought to be introduced under this section may require the party seeking
w introduce it to produce for inspection any document that was prepared or used in the course ot
preparing the information. unless the document discloses the identity of persons responding to a
survey who have not consented in writing to the disclosure. 1992, ¢. 6, 5. 23 (7).

AGGREGATE ASSESSMENT OF MONETARY RELIEF

24. (1) The court may determine the aggregate or a part of a defendant’s liability to class
members and give judgment accordingly where.,

(a1 monetary relief is claimed on behalf of some or ali class members:

(b} no questions of fact or law other than those relating 1o the asseesmwent af monarane relief
remain W be determined in order to establist the amount of the detendant’s monetary liabiity:
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{c) the aggregate or a part of the defendant's liability to some or all class members can reasonably
be determined without proof by individual class members. 1992, c. 6, 5. 24 (1).

Average or proportional application

{2) The court may order that all or a part of an award under subsection (1) be applied so that

some or all individual ¢class members share in the award on an average or proportional basis.
1992, ¢c. 6, 5. 24 (2).

Idem

(3) ln deciding whether to make an order under subsection (2), the court shall consider whether it

would be impractical or inefficient to identify the class members entitled to share in the award or

to determine the exact shares that should be allocated to individual class members. 1992, ¢. 6, s.
24 (3).

Court to determine whether individual claims need to be made

(3} When the court orders that all or a part of an award under subsection (1) be divided among

individual class members, the court shall determine whether individual claims need to be made io
give effect 1o the order. 1992, c. 6, s. 24 (4). '

Procedures for determining claims
(3} Where the court determines under subsection (4) that individual claims need to be made. the

court shail specify procedures for determining the claims. 1992, ¢. 6,5, 24 (3).
ldem

(6} In specitving procedures under subsection (3). the court shall minimize the burden on class
members and. tfor the purpose. the court may authorize. -

" (a1 the use of standardized proof of claim forms;

(b} the receipt of atfidavit or other documentary evidence; and

{c) the auditing ol claims on a sampling or other basis. 1992, ¢c. 6, 5. 24 {6).

Time limits for making claims

(1) When specifving procedures under subsection (3). the court shall set a reasonable time within
which individual class members may make claims under this section. 1992, ¢. 6. 5. 24 (7).
[dem

{8) A class member who lails to make a claim within the time set under subsaction {7) may not
later make a claim under this section except with leave of the court. 1992, ¢. 6, s. 24 (8).
Extension of time

(9) The court may give leave under subsection (8) if it is satisfied that,
(a) there are apparent grounds for relief;,

(b) the delay wils not caused by any fault of the person secking the rehief: and

a*
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(c) the defendant would not suffer substannal prejudice if leavc were gwcn 1992 <. 6 S. 24 (9)..”
Court may amend subs. (1) judgment

e

(10) The court may amend a judgment given under suts ccuon (' + 1o give effect to a claim made

with leave under subsection (8) if the court considers it apprope <~ to do so. 1992, ¢. 6, 5. 24
{7

INDIVIDUAL ISSUES

23. (1) When the court determines common issues in favour of a class and considers that the

participation ¢f individual class members is required to determine individual issues, other than
those that may be determnined under section 24, the court may,

(a} determine the issues in further hearings presided over by the judge who determined the
common issues or by another judge of the court;

(b) appoint one or more persens to conduct a reference under.the rules of court and report back to
the court; and

(c) with the consent of the parties. direct that the issues be determined in any other manner. 1992,
c. 6.5 25 (1.

Dircctions as to procedure
(2) The court shall give any necessary directions relating to the procailures to be followed in

conducting hearings. inquiries and determinations under subsection (11. including directions £ -
the purpose of achieving procedural conformity. 19v2, .. v, 5. 253 (Z).

fdem ' ' . }

{3} In giving directions under subsection (2). the court shall choose the least expensive and most
expeditious method off determining the issues that is consistent with justice (o :{ass members and

. appropriate. 1992, ¢. 6,'s. 25 (3).

the parties and. in 50 doing. the court may.
(1) dispense with any procedural step that it considers unnecessary; and

(b) authorize any special procedural steps, including steps relating to disce-

-ty, and any special
rules, including rules relating to admission of evidence and means of proa:

that it considers

- Time limits for making ciaims

{4) The court shall set a reasonable time within which individual class members may make
claims under this section. 1992, ¢. 6, 5. 23 (4).

[dem

(3) A class member who fails to make a claim within the time set under subsection {4) may not
later make a claim under this section except with leave of the court. 1992, ¢. 6, 5. 25 (5).
L.xtension of time

(6) Subsection 24 (9) applies with necessary modifications to a decision whether to give leave
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under subﬁcr:—tion (5).1992,¢.6,5.25(6).
Determination under cl. (1) (c) deemed court order

(7) A determination under clause (1) (¢) is deemed to be ari order of the court. 1992, ¢. 6, 5. 25

@ o

JUDGMENT DISTRIBUTION

26. (1) The court may direct any means of distribution of amounts awarded under section 24 or
25 that it considers appropriate. 1992, ¢. 6, 5. 26 (1).

Idem
{(2) In giving directions under subsection (1), the court may order that,

(a) the defendant distribute directly 10 class members the amount of monetary relief to which
each class member is entitled by any méans authorized by the court, including abatement and
credit;

{b) the defendant pay into court or some other appropriate depository the total amourt of the
defendant's liability to the class until turther order of the court; and

{¢) any person other than the defendant distribute directly to ¢lass members the amount of.
monclary reliefto which each member is eatitled by any means authorized by the court. 1992, c.
6.5.26 (2).

ldem

{31 In deciding whether to make an order under clause (2) (a), ithe court shall consider whether
distribution by the defendant is the most practical way of distributing the award for any reason.
including the fact that the amount of monetary relief to which each class member is entitied can
be determined from the records ot the defendant. 1992, ¢. 6.5, 26 (5).

ldem

{4} The court may order that all or a part ot an award under section 24 that has not been
distributed within a time set by the court be applied in any manner that may reasonably be
expectled to beneflt class members, even though the order does not provide for monetary relief to
individual class members, if the count is satisfied that a reasonable number of class members who
would not otherwise receive monetary reliet would benetit from the order, 1992, ¢. 6. 5. 26 (4).
idem

(3) The court may make an order under subsection (4) whether or not all class members can be
ideatified or all of their shares can be exactly determined. 1992, c. 6. 5. 26 (3).

Idem

(6) The court may make an order under subsection (4) even if the order would benefit,
(1) persons who are not class members: or

{b) persons who may otherwise receive monetary reliet as a result of the class proceeding. 1992,
¢ 6.5 16 (6). '

™
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Supervisory role of the court

(7} The court shall supervise the execution of judgments and the distribution of awa* " under
section 24 or 25 and may stay the whole or any part of an execution or distribution for o
reasonable period on such terms as it considers appropriate. 1992, ¢. 6, s. 26 (T}

Payment of awards

() The court may order that an award made under section 24 or 25 be paid,

(a) in 2 lump sum. forthwith or within a time set by the court; or _
(b) in instalments. on such terms as the court considers appropriate. 1992, ¢c. & 5. 26 (8).
Costs of distribution _ '

{9} The court may o:der that the costs of distribution of an award under section 24 or 23,

inctuding the cost= - notice associated with the distribution and the fees payable to a person

administering the. :::iribution, be paid out of the proceeds of the judgment or may make such
other arder as it considers appropriate. 1992, c. 6, 5. 26 (9).

Return of unclainted amounts _
(10) Any part ot an award for division among individual class members that remains unclaimed

or otherwise undistributed after a time set by the court shall be retumed to the party against
whom the award was made, without further order of the court. 1992, ¢. 6,s. 26 (10).

CONTENTS OF JUDGMENT ON COMMON ISSUES
27 A judgmerﬁ on common issues of a class or subciass shall.,

-
1) setout the comnion issues:

tby name or deseribe the class or subclass members:

(¢} state the nature of the claims or detences asserted on behall of the class or subclass; and
(d) specify the relief granted. 1992, ¢. 6.5.27 (1).

Effect of judgment on common issues
123 A judgment on common issues ¢f a class or subclass does not bind,

. P
(a) a person who has opted out of the class proceeding; or

(b) a party to the class proceeding in any subsequent proceeding between the party and a person
mentioned in clause (a). 1992, c. 6, 5. 27 (2). '

[dem

(3) A judgment on common issues of a class or subclass binds every class member who has not

opted out of the class proceeding. but only to the extent that the judgment determines common
issues that.

(a) are set out in the certification order;

(b} relate to claims or defences described in the certificatibn order: and
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(c) relate to relief sought by or from the class or subclass as stated i in the certification order. 199°
¢.6,s.27(3). ]
LIMITATIONS ’

28. (1) Subject to subsection (2), any limitation period applicable to a cause of action asserted ir
* aclass proceeding is suspended in favour of a class member on the commencement of the class
‘proceeding and resumes running against the class member when,

_{a) the member opts out of the class proceeding; ?

(b) an amendment that has the effect of excluding the member from the class is made 1o the
certification order;

(c) a decertification order is made under section 10;
(d) the class proceeding is dismissed without an adjudication on the ments;
{¢) the class proceeding is abandoned or discontinued with the approval of the court; or

() the class proceeding is scttled with the approval of the court, unless the settlement provides
otherwise. 1992, ¢. 6, 5. 28 {1).

Idem .
(2) Where there is a right of appeal in respect of an event described in clauses (1) (a) to (), the

limitation period resumes running as soon as the time for appeal has expired without an appea!
being commenced or as soon as any appeal has been ﬁnally disposed of. 1992, ¢. 6,5, 28 (2).

DISCONTINUANCE AND ABANDONMENT

29. 11} A proceeding commencad under this Act and a proceeding certified as a class proceedi
under this Act mav be discontinued or abandoned only with the approval of the court. on such
terms as the court considers appropriate. 1992, ¢, 6.5. 29 (1.

Settlement without court approval not binding

121 A settlement of a class proceeding is not binding unless approved by the court. 1992, ¢, 6.
16 (2.

Fffect of scttlement

13} A settlement of 2 class proceeding that is approved by the court binds all class members.
1992, ¢. 6,529 (3).

Notice: dismissal, discontinuance, abandonment or settlement

(1) [n dismissing a proceeding for delay or in approving a discontinuance, abandonment or .

settlement. the court shall consider whether notice should be given under section 19 and whe
any notice should include.

ta) an account of the conduct of the proceeding:

(b) a statement ol the result of the proceeding: and
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(c)a dcscnpnon of any plan for distributing settlement funds. 1992 c. 6 5. 29 4).

APPEALS: REFUSALS TO CERTIFY AND DECERTIFICATION ORDERS

30. (1* N poov may appeal (o the Divisional Court from an order refusing to certify a proceeding

as a class prr -+ ag and from an order decertifying a proceeding. 1992, ¢. 6, 5. 30 (1).
Appesls: cer.. .. iun prders
(2) A party ma: ~.l to the Divisional Court from an order certifying a proceeding as a class

proceedi::g, W

-+~ of the Ontario Court (General Division) as provided in the rules of court.
1992, ¢. 6.5 3 - 2).

Appeals: judgaients on common issues 2nd aggregate awards

(3} A party ma: appeal to the Court of Appeal frowr a judgment on commen issues and from an

order under section 24, other than an order that <-iernunes luaivid.a! clams mads bv 2lass:
members. 1992, ¢. 6,s. 30 (3).

Appeals by class members on behalf of the class

(4) It a representative party does not appeal or seek leave to appeal a5 permirtted by subsection (1)
or (2). or if a representative party abandons an appeal under subsection (1) or (2), any class
member may make a motion to the court for leave to act as the representative party for the
purposes of the relevant subsection. 1992, ¢. 6, 5. 30 (4).

fdem

(3} [t a representative party does not appeal as permitted by subsection (3), or if a representative
party abandons an appeal under subsection (3), any class member may make a motion to the
Cowt ot Appeal tor leave to act as the representative party for the purposes of subsection (3).
19092, ¢. 6.5 30 (3,

Appeals: individual awards

(6) A class member may appeal to the Divisional Court from an order under section 24 or 25
determining an individual claim made by the member and awarding more than $3,000 to the
member. 1992 c. 6, 5. 30 (6).

[dem

{Z) A representative plaintiff may appeal to the Divisional Court from an order under section 24

determining an individual claim made by a class member and awarding more than $3.000 1o the
member. 1992 ¢, 6,5, 30 (7).

[dem

(8) A defendant may appeal to the Divisional Court from an order under section 25 determining
an indivicual claim made by a class member and awarding more than $3.000 to the member.
1982, ¢. 6.5 30 (8).

r

ldem

2

(21 Wiih leave of the Ontario Court (General Division) as provided in the rules of court. a class
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membcr may appeal to the Divisional Court from an order under scctlon 24 or 25,

(a) determining an individual claim made by the member and awarding $3,000 or less to the
member; or '

{b) dismissing an individual claim made by the member for menetary relief. 1992, ¢. 6, 5. 30 (9).
Idem '

- (10) With leave of the Ontario Court (General Division) as provided in the rules of com;t, a

representative plaintiff may appeal to the Divisional Court from an order under section 24,

{a) determining an individual claim made by a class member and awarding $3,000 or less to the
member; or

(b) dismissing an mdmdua! claim made by a class member for monetary rc]lt:f 1992, ¢c. 6, 5. 30

(10}.

Idem

(11) With leave of the Ontaric Court (General Division) as provided in the rules of court, a
defendant may appeat o the Divisional Court from an order under scction 23,

{2) determining an individual claim made b) a class member and awarding $3.000 or less ic the
member: or

(b} dismissing an individual claim made by a class member for monetary retief. 1992, ¢. 6, 5. 530
(1. o

COSTS

f

31. (1) In exercising its discretion with respect to costs under subsection 131 (l)ofthe Courts of
Justice -et. the count may consider whether the class proceeding was a test case. raised a novel

“point of law or invoived a matter of public interest. 1992, ¢.6.5. 31 (1),

Liability of class members for costs

. _
(2) Class members, other than the representative party, are not liable for costs except with respect
to the determination of their own individual claims, 1992, c. 6, s. 31 (2).

Small claims

»a

{3) Where an individual claim under section 24 or 23 is within the monetary jurisdiction of the
Small Claims Court where the ¢lass proceeding was commenced. costs related to the claim shall
be assessed as if the claim had been determined by the Small Clatms Court. 1992,¢. 6,5. 31 (5).

AGREEMENTS RESPECTING FEES AND DISBURSEMENTS

32. (1) An agreement respecting fees and disbursements between a solicitor and a represemam'e
party shall be in writing and shali,

(a) state the terms under which fees and disbursements shaii be paid:

tb) uive an estimate of the expecied fee. uhethcr commuent on success in the class proceeding or
not: and
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(c) state the method by which.payment is to be made, whether by lump sum, salary or otherwise.
1992, ¢. 6,5. 32 (1). '

Court to approve agreements

o

(2) An agreement respecting fees and disbursements between a solicitor and a representative

party is not enforceable unless approvcd_b)f the court, on the motion of the solicitor. 1992, ¢. 6, s.
32.(2).

I

Priority of amounts owed under approved agreement

(3} Amounts owing under an enforceable agreement are a first charge on any settlement funds or
monetary award. 1992, c. 6, 5. 32 (3).

Determination of fecs where agreement not approved

(1) If an agreement is not approved by the court, the court may,

(a) determine the amount owing to the solicitor in respect of fees and disbursements;
(b) direct a reference under the rules of court to determine the amount owing; or

{c) direct that the amount owing be determined in any other manner. 1992, ¢. 6, 5. 32 (4).

AGREEMENTS FORPAYMENT ONLY INTHE EVENT OF SUCCESS

33. (1) Despite the Soficitors Acr and An dct Respecting Champerty, being chapter 327 of
Revised Stawutes of Ontario, 1897. a solicitor and a representative party may enter into a written

agreement providing for payment of fees and disbursements only in the event of success in a
class proceeding, 1992, ¢.6.5. 35 (1),

Interpretation: success in a proceeding
12) For the purpose of subsection (1). suecess in a class proceeding includes,
(1) 2 judament on comumon 155ues in favour of some or all class members; and

{b) a setlement that benelits one or more class members. 1692 ¢. 6.5, 33 (2).
Definitions

{3) For the purposes of subsections (4} to (7).

"base tee” means the result of multiplying the total number of hours worked by an hourly rate;
("honoraires de base™)

"muliipher” means a multiple to be applied o a base fee. ("multiplicateur”) 1992, ¢. 6, s. 33 (3).
Agreements to increase fees by a multiplier

(1) An agreement under subsection (1) may permit the solicitor to make a motion to the court 10
have his ot her fees increased by a multiplier. 1992, ¢. 6,5. 33 (4),

Motion to increase fee by a multiplier
(5) A mouon under subsection (4) shall be heard by a judge who has,

(1) given judgment on common issues in favour of some or all class members; or
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(b) approved a settlement that benefits any class member. 1992, ¢. 6, 5. 33 (5).
Idem

(6) Where the judge referred to in subsection (5) is unavailable for any reason, the regional senior
judge shall assign another judge of the court for the purpose. 1992, c. 6, s. 33 (6).
ldem

{7) On the motion of a soliciior who has entered into an agreement under subsection (4), the
court,

(a) shall determine the amount of the solicitor's base fee;

(b) may apply a multiplier to the base fee that results in fair and reasonable compensation to the

solicitor for the risk incurred in undertaking and continuing the proceeding under an agreement
for payment only in the event of success; and

(c) shall determine the amount of disbursements to which the solicitor is entitled, including

initerest calculated on the disbursements incurred, as totalled at the end of each six-month period
Tollowing the date of the agreement. 1992, ¢. 6, 5. 33 (7).

ldem

(3) In making a determinaiion under clause (7) (a), the court shall allow onlv a reasonable fee.
1992, c. 6.5. 33 (8). :

Idem

(9 [o making a determination under clause (7) {b), the court may consider the manner in which
the solicitor conducted the procecding. 1992, ¢. 6,5, 35 (9_).

MOTIONS

34, (1) The same judge shall hear all motions before the trial of the common issues. 1992, ¢. 6.5,
3441

Idem

{2} Where a judge who has heard motions under subsection (1) becomes unavatiable for any

reason, the regional senior judge shall assign another judge of the court for the purpose. 1992, c.
6.5 34 (2)

[dem

(3) Unless the parties agree otherwise, a judge who hears motions under subsection (Dor(2)
shall not preside at the trial of the common issues. 1992, ¢. 6, s. 33 (3).

”

RULES OF COURT

35, The rules of court apply to class proceedings. 1992, ¢. 6, 5. 35

CROMWN BOUND .
~36. This Act binds the Crown. 1992 ¢ 6. 5. 36.
Tesis
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APPLICATION OF ACT

37. This Act does not apply to,

(a) a proceeding that may be broughi in a representative capacity under ar:.
(b) a proceeding required by law to be brought in a representative capacit, and

v} a proceeding commenced before this Act comes into foree. >392 ¢, 6, 5. 37.
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