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ini dgurokan uniuk mebskce snakes Swhadap perhean peundsg-uSngRn. Ul
mERUpUN sommkaontmk Sedsngean peniian doidrinal digunskan eniuk meldakan anasis
imharsp Fsns-amas hukom Eeoalur ukom, pandangdn para RMjans hukum yeeg mempungal
kumifiams] Braggl ddoiin], weris perbarcingan fkum.

Sebagosrana poradtien yung CHanakan pdalat pensitan fokam neirnsdd MAkA ehcrAtAs
peneition yarg dibemunmesn aoalah Pendeian Undang-Lidang (slalets anarnach), Pendeiais
konespioal {ooassniusl apnmact) Pendedaion Undoog-Ungang Gaefufe ity Slakukan dengam
mene by ssmos undarg-ariang aan mguias pang batetgkan pact nohgen SJ RuUkT Yong cedang
ditangay. Pontekate: perundarg-uscangon adabh pendskatan dendan MEngJURaEDn kgt dan
raplnm **
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gicany dhopdydian berdasarkan cdays pekea yang dilnnken seoora resmil puin oeh openot
negarn [latm phnslisn inl tahan hukum pame yang diguiaka’ edaien sebaga el

i dnceng-divadagr Dasar Magan Freplibllc indonesds tohun 1845
Uncang-Undang Mo, 23 Tehun 1023 weang Kesshatan:
Undang-Lindang Momoe & Tebur 1083 Tentnang Peilndangan Konsuman
Lichang-Undang Nomor 78 Tetun 1999 Tenting Helr Aaas Momoin
Lindang-Undang No. 44 Tahun 1588 tentarg Rurmah Sekit
Udang-Undlang Momar 3 Tahun 2004 teriang Prokdk Fedokhiran,
Usdang-Undang Momor 12 Tahun 2005 Tentang Pengesahan Efemasional
G o Gl ;od Poltreal By (Komenan Intamasiona tentang Hab-bak
fapd dar Poil
& Parsluran Wanteri Hesshman Hepubkk icconesin ko JHUMeSRaaTa 205

taninag Parsstfuan Tindoian Kedokbens
O, Sunwl Kepumaes Direltor Jondaral Peloyanon Medis Ho. HE 00.06.3.5.12868 Tahun

{0 Benfang Pedoman Persetupian Tindsan kadis

I - T TS Y

32 2 Gy Phrdou™ Saf s

Bahan Hukum Bskunder yaku bahon-bahan yang evot Fubungosmym déngon basdn
fubum pilne dee dapa mamberken penpeasan mengenn eesn hukum primeds don decal
mamnenl menganslisa dan memahaml batmn Pukum primer sepet bsibaga hahen
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1.7 3 Behan Husen Temer
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3.3 Pengumpulan dam Pangeishan Bahen Hubum
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BAB IV
HASIL YANG DICAPAL

Hubwengan Hubem Ookter dan Pasian dalam Perjan)lan Terepeutic

Ol deiam pekean peoadang-undanges dl Indoresia, hwbungan antar tencas medk™
ruenaky sakdl dan pasien dialir dslam beberapa Undag-undang. Mobergan poslan don fonsss medix
it daiam Undang-Uindang Momar 44 Tafun 2009 tentang Ruman Seidl [ssaniunye dsebu UL
Rumah Sakd) Lindeng-Lindang Mo 30 Tafwn 2008 lealatyy Masstaian (sstarfutnya disobur 04
Keschatar]] Undang-Undarg Frakil Meckddess, UL Nomor § Tohon 1556 tentang’ Parindungan
onsumen {Gefnuivge diseiul UL Pedndusgan Konmumen) UL Hesshatan lidak secwa ges
rrendefinmian yorg dmaksud desges wnegs mads Nt demidan bardasaran sobankisy Pz
13 st {17 dan @yt (3 teswria parjstssanys™ dupot Sempulon bamwa yong dmekm dengan
ionaga medio adatah oolner Sediegron debm Pezal T angka 2 Praksk Kedekdasan ceebutian
wigi, e doider g speaisls uboan pendicken bedsdisian Uty kedostoren gigi Gel o ciakm
Miaipn & luad megel yeny doba cley Peme-niah Ropobilr icooness Sesim dergen permuran
PG RS- AR AT,

Dalam raeburgan @i cokine dan peecen sdn cua nal ponbng yarsg Faigs digataisan yaik
bajamana doloar Areifarpaloe adeaani peeisn sokggal ofadu Krmusnys damm Sengamban
Weputusan meds dan bagamana dokte memtangen kehammonison wrsetl kel kamorskasi
vang oloudd Sefmma ini dovin maneepeton: Sy daam Kepuhnan meck sehogas gl dan
YaNg pakng sertw b, snhingge ghinomy pesen kveng mendan eener, Hubupngss Solum i
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\nmarg Mesdaon penyakinys sela dndakon medin yacg sxan dpemshoys ™ dformed consond
o st kats mEvTnad aringa ielah mehcsiathe inkeimis den covssvd beral persebyjesn feny

rmamﬂmmw.mﬂ.wmmmm
cise (ko oo poda sl dokd mrediyalujul P niaan pasen ufiloe mANRMIREDN feeynking,
snjak B clekinn bararggungiswn behadap pasien. Transsks ioapeuti= mernupasan pedarian Smtal
bl ontay snlare dua pihas yang memdik kecskapin mamiuar peraton, yong bermogaks? datam
maly objek yeng dipertclohian Pasal 1310 OW senyebulen suas penanjian adalat suatu
perbuatan dangan mana salu orang atau lobih manglkatkan diirga terhadup sall cang
gtey labil mengkatcan dirieya Wwhadap satu orang atsu ki Pedanfian anter pasicn dan
dokder tenadi dalam ingiup pergobatan mtou kosshotan, dimand pasien memariuken
keahlan dan Welerampeon dord dokter yang dapsl mamberikanmys wueiuk kesembuhan
pasien.

Peranjian tarapoufk i dapal dibedakan datam dua jenis™

i Hmmmmnmkanmuﬂhﬂmm
daped menjarjikan hasi kefanys kepaca asion, msainya dakier pigl yang
meambual gigl i, dokler alll anfiopecs yeng memnbuat aoihoss koki, dokder
bl bodah kosmatk yang mempedsalkl hidurg mecang atau benbus, baglan tubub
lainrya. Babkan & Empa oparash vang diampsss mudah yarg dapse dipananjion
hasinya dimaksusdon datam msufasherbrdens. ssdangkan opereal YAnG nmt
dan sulll termasub BisplrErlaTen s
A WRpRsonhiiem atiu parergon dayn opayaissahaBivios yaliu pardkatan
besrcinaarkan dayn upapafusalvalidber yang niaksima undu mencapal susty hasl
Pusier mambaikan “kepercayaan” ssperafings kepacia dakinr Palraa dokias aian
bermfays upayd, benssha beriohliar, semafmmal murgkla unfok marpedien
pasien (ficucay mbionsYn, s wenbmesser)  Aadi dokder daps macjen| oo
atau menamn kessminhan pasen, maks seam yeide nsanmingssesiinlenis
haralih menjodi FosUlBE R orie o,
Tampeullk adoloh jefemahan dar Mweempsttc yang berahl dalam  bidang
pengobiatan, inl lidak esma dengan feramy atau Ssrani yang berartl pargabatan * Paranfizn
torppoutik menpakarn pedjanian yang tefjadi antars dokier dan pasien yang takan harma di
Diiang pengobatan sma batap lebih et marcskup bidang disgnosik, provaentl, rohabiitd
i et <
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luntang kiadaan peoyskioys sata indoksn medn yang sean diperoishma.” infamed conesnt
bercir Eias e 'omaod arbmya elah reidepalin mimmesl dan consant bacati persebiuan |izn).
Transes Wrapaull yang mencsk:in Ko, Srveeol, rehab@sil dan pomedl anfura posion
Hon dokter beracd pacs s Gokier MEnyAsLI PATTIMESAN PAsmn WK MENERTEUN KT pan yakeps,
sk i dokder bertnnggungiwak linhadan cacan. Transaksl erapeuth merujrdosn psafanpan ot
Lwlk mslara antam dua pihas yang memiki Eciapan membur porkatan, vang Garsepakal daam
gumu obisk yang dipeoolotkan. Pasil 313 BW mermpebufican scaly pefjanden odafah suak
pertruatan dengan mana aslu orang stay lebih menglatican dirliya lerhadap estu orang
atau bebil mengikatkan diinga terhiadap satu orang atau lebdh, Perianf@an antars pasian dan
dokinr terjodi dstam Segioap pengobatan tau kesshalsn dimana passn memerukan
keablipr can ketoromplan dael dokier yang dopat memberkannya unhik kesembuhan
e,
Pesjarfion lecapauth ni tapal dbedakan datam dus jenis:™
1 Resufeahverbitens, yalio pericatan besdaantian preatasl atau hasll keda. Daklor
dapat mesjacjican hast kerjarym kapada pasen  migslys colder gigl yang
memibsit gigi pafsu dokder ahl srthopedits yang membual profess S, dokler
ahll bedah kacmatik g mesmpartadkl hidung mancung ataw bemtuk bagian fukagh
lafrwya. Bahian di Cropa operasi yamg danggap misas yarg dapat diperjanifan
hagiieys, dimaksudan dalam reslsshuedifent sedangben opoms yang rumi
dun sul TRasUE SEANTTEgEYEerEE
2 naporingsvartdofens ateu pananjan daya upaywiusshaikition yadu peckalan
bordasmrkun duys wieya’csataikhiiar yang matsmal umuk mencapae saaly Hasp
Banien mesnitesikan "kepaicaynan’ sepenutnyn kepada dobder babwa dostar dkan
bardaya opayn, benasha Baikhiar, semaksimad mangidn unhuk menyebuhkan
pasien (ovckey rdationsthiy, fost eafrovwen)  ledl ookber dapat mesnjanjilan
atau mbnjaTin kesambuhan pasien. makl seCars yunidis spanangsvaminfen
bl rErjad AesLaRE S DI
Terapeulk adfalah Iofemahan don deeapecdy pang  becartl dalam Bidarg
pengobatan, il tidak sama dengan thamay atau fenagl yang berarti pengobatan.™ Pecjanjian
berapes i Merupakon perorjion Yang lorkeh ontees dokier dan paeen yong bukan Fanyas &
adang pergobatan saja tatepd lobih lwas, mencakup bidang dagnestlk, preventd, mnatdnl
AL promct
Oalam Permenkss No FEl MEWKES! PERTIV 2008 1entang Persalujusn TiAdskan
Kedokdaran Pasal 1 Hund & menyaiakan bahea peseiguan tindakan kedobioran (el
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orvicand) adalah pergstujuan yang diberitan cleh pasen slau keluargs erdekel eotelah
mandapst porgelasan secam kngkan mangenai tindakan kedokieran alou kedokdaran pig
yang skan dilakikan terhadap pasien secanghan trdakan meds menurul Pesal 1 Houl b
diskukan okeh dolcer atau dokier gigl femadap pasen, Pempelasan fentang Bndakan
kedoki=ran sekurang-kumangnya mencakup (passl 7 ayal {5

I. Diagnosis dan tain carn tindakan kedokbaran;

2. Tujusn tindakan kedaklansn yang diakukan;

1 Almmat tindakan an, dan risikerygs

4. Fislke dan kemplicas yang mungin lerjadl; an

4. Prognose ifadsp indaran yeng Slakusen

6, Perkraan pembiayaan
Pargelasaun yang lerdapat dalam Pasal 7 tersebud hane dibensan sscara lemgkap dadam
behasa yang mudah dmengestt sfau com lam yang bemuuan urnl mempaoeuda
pemshanan Salan e, paseen jups e dibken esemsatan ool batanya, sshed fal o
monipioan cans uluk menghangd ctongmd pasion sebagal sulbjek hukum yarng mandid,
yoreg merurut J. Guwendi msbpors™

I, Rsiko yang mebekal {inberenly pada tindakan fersstut

2 Eemunginan fmbuinya efes sampngmT
3. Alomabf loin (jka) ada seen tadokan yang dusfoen, dan
4, KomungEiran yui«3 e |ba tmdakezn fu lidak diiakukan.

Hubungan husom korimkheal yorg tegad ortara pasien dan dokber hdak cimulad dar
sadl pasisn meemaud e Deakick oWk SthagaeTANE yarg ohiuge bengak oreng,
Estopi justru sejak dolder menvathcan keeadiaannyl vang dnvAalsosn secara Ban (ol
yang mongmpukon kosediaan, ceperti misairya menaima pendaftaran, memberican nomor
und, manyadiake sarda mencatat rekam medisoya dan sebagainys. Dengan kata Len
nubsmgan terapeutik piga memernuan kessdiann dolder. hal o sesual dangan aes
onAsEAnl AR kebaharan Darkoni Rk

Sequnl dengdn dnamia Eehchipan  eosial dl masyernkat  pola  hobongan
paternalistk antara dokler dan posen t=af bergessr pada pola bubungan yang bomitat
parnarship alau patfend-contured caw. Pada prinspnva pola hubungan  patmarsing

musripakan model porawatan kesshatan yang beronerast pada pemanuhan bonginan dae
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kabutuhon poalon Paslen memiikl olonoaml penuh alas diinya. Pasen dalen kontek ini
sanget mensnusen kepuiusen-kopuivcan madis yang digimanys. Feda prnspnys pasen
batas manerima abad menolak lidahan meds yang ditawarkan aleh goltermya. Dalam Fal
ini dokbar mamponyal kowagban unbuk member informaal pAda pRESTINYR AMHangiEo-
mngikaprya menjensi dksgnosis, ‘erapl, proses peryaid, pilhan erapl dan rako-rslkonys
ey prognosis ponyakil, Melsis pols pannershis antam doxter dan pasien dalam
poluyanan Mesdit, gican medatirkan sinerg hubungan dakder pasian

Urriuk mowigucian keseimbangan dslem meambing hubungan dokder dan pasien

maka diperiukas komunbesl Feng ool dan kedua elsln pinak. Aninya balk okl
maupun pasen memifki hek yang samo unfuk menguinrakan maksad dan harapanm .
Hubungen dokder dan pasien bukaniah Tabungen stasan dan bawshan®. Tidak sdn yang
sy Tor dan fadion di antaarya. Oleh kaarena i dakder idak Balsh mamperialoian paaken
eshogai objek dal pekesjaarsma. Kesetaoan hunmgan ol sanga bampengarch e
prosas perukaan efommasl antam ookiar dan pasien. Dokler dissiopken mambedoon
pekiarg kepada pasien ik mecguiasian dan meneama infoTean dengan jalss dan
he=hias savhinggn tarbinalah Komurikasi yaig efebS dan ofisen. Selain mengubah paredigma
para doktar, pary dlakukan jugs penyuluhen ales sdukes pada masyarscsl agar menadl
ksl yang ceftes Hel mi dharapkan rammys datsd msagangis possi pasken setam
desngan dakiaer, Menrut Konsd kadokfaran indonasia (KK ade balwvape Voe doler yang
harkadan dergan pambedan polayaran meds, khususnya yeng berpengansd emadan
komurikssirngs desgen pasian, stara lain "

1. Dokbe yarg anggan menjawah meskinm pasen bertanya, Tipe inf Gapst dikatakan
hak kooperatf. Murgkn peswn akan sulll menand keparcoyaan kepodas dokisr
Halay memang merghendakl berkomindkoel Gangan coGan dalam  Puensg
hsurgsn kemilman, sodapat mungkin hindan dokiles 1os demikian dan peniu
aliwvnadif dokdar lain yang iehih komunikatd.

2. iacider yaoyg Derdecia merjawab apatsda diamya dan faaya eeaiaeah aekelss
parirysan pasien Tiph il paoa wmumngs diomel dalom hubungan dengan
pasian yang donggop dokled memang b Sgjss memoahas bersama, artars fn
pagken yang bepandokon cutoap. Dakser Bpe inl munghon Bdek banyak membus
Pl Kepocts poshen unluk betanye kalay @ mengangpap pendidikan feoeen
yang rerclal skan kirang opomal daiam berianya alau manerimo penjeiisan yang
akan bempengarut (A LHAYA PANLYATTDI RSN

3 [oktor yang bameda mongwab pamanysan pacon, may berfanya  seta
manamnahkan ifdommasiinfomas e pang sesus dangan byuan kesshatan

® poaEs pIooanr [mecmmn s FEL Aerdoes Hulege okl et Roiad Kedoiiee okl {inms- =
dspchon Cinarall, Juhare TEW, b 18
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patien.Tips i Boafen  gembaran  shap  dokler  yang  dihorophon
falampeangembangan ruansa kern bean dalam hubungan dakner dan pasien. Daps
dikatakan hakwa niah Ope ooeal bag! pasien dor ssmua Kerakler, yailudan yang
perdidhannya terbolss msupun yang Derpandidizan tinggl Dokder tipa Inl bissanya
ishin sabar untuk mondongerken dan pandal menggak informasi dan pasien serla
mamberftabukan kemball aps-aga yang penting diketanul pasken. Salain i, Cokber
Y Il jugs pandal berempateshingga pasien menaruh kepercaysan peruh
sepoda doklss catam wya parrembivhan penyaininya,

Komumicase dalam praktie pelayanan medss pada dasamye lebrh kspada kemurskasi
lerapeulik Terapeulik  marupakan  kata sfal  yang dhubungkan dengan seni  dan
penyembufan. Torspeak dalam Komieks ind dapal diarican segalfn sosusiu  yang
memiasiiiool penyombuhun, sehinggu komunkssl eradesd acash komuvkesi g
dirpncanakien dan dédokukan umuk menbeiu pervembuban sau pemuliian pusen
Komurisssi lecapeuik menspakan komundkas profesional seorang l2raga kesshatan
fidakter

Gebehum  memberican ponindk pasian  eahEnAnya mananma ichommas| fentang
mmmmﬁmw1mhmwﬂuﬂ1h FParlindk hans
disrdatangars olsh pendeiia alau hetudca ierteknya dar disdeekan nunimanm saiu
orang saksl dan piuk pasian. infommas. can penjelssn pang perk dibenkan ds'sm
Pertirydik mstiziti haihal beribt™

i wifnemiaal e diberian balk diminta mawspun Sdak.

T Infoansal Gdak ofberican dergan mampagunakan sfilah Kedokleran yang thdak
chraripar it ol QUi GWEITY,

3, Infommam dbenkan sesun dengsn INgREt pendakkan komdsl, 0an Sias] pasisn.

4 |nfenrats Giberikcan pocara bangkop don juper, kecusd fiva dokier menis balhwa
informasl ianmehit dapat merugikan kesehaton pasien, alou pasen monclak untuk
dibgrian somnesl Dalam hal ini informasi dapal dibenkan kepads kefuama
sandaial

3. imormasi dan penjelisan (srandg Gijuan dan proaped kabarmagian tndesken meds
yang akan difakgoan.

& fedpremasl dan penpnacn toniong tado cars brdakan medis yang akan dikakukan

7, Informasd dan pengaiasan ferfang nsivo dan komplkasi yang mungiin lenmdi

K. Informosi dan pensiaian endang aksmati tindadan medis f@ain yang leseda seria
TiEkOnyS M nE-mesng
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9. informasi dan penjolasan tenang prognoEs panyekit apabila tindakan meds
terna b disfEn
[0, Unbuk tidakan bedsh atsu Urelaksn nvasil @, informasi hares diberkan olsh
dokter yuarg melskukan cperas, alou dokler laF dengan sepengelaivian abad
patunjuk dokier yang bertangguing fEwat,
1L Urluk tincskan yeng buian bedah stou lindakan yang Gdak invesf lainnya,
infarmosi dapal diberian oleh dokde: [min atau perawal dongan sapengetafuan
Staw pelurpk doder dan bertanggung jawab
Keraagbaan urimik ensmibsdiian rormasi dan perjelatan bernda di tayangen dolder yang
akan mafabuécan bndskan meda Dokmatdsh wang paling berenggung jewab  ueduk
memberkan informani dan  porjclasan yang digenukan. Apadia doklor yang ukan
mesdakukan Srdakan madis barrmiangan univk memberkan fomaes dan penelssan maka
dopat diwaiikan pade dokber 18in Gangen sepengatahuan dokier yang bersangkutan.

Pezal 2 Permerfies Mo 2E0/MersssParliV2008 socara begas manyalaxan bahwa
safidd hndakan bsdoideran yang akan didkukan ehacap den hane mendape
parsstuiuan. Ferschsoan lemebut dopet dibarkon secors ledufis malpun S8 dad pasisn
amiplph pasien mandopathan  rmomazl don  penjetasan lenlasg  petlorye Uodokan
kedoisaron i akubsn

Ada dinr bentuk Corrsant (parseiuan) yane™

a. impded Corserd (ersest abs) dinnggap talan diberkcan)

1) impied Consbtociive Coasan (At Moyl T )

2 Implod Emergevicy Conson (keadaan gewat darual)

b Exprmssed Consord (dinyalakan|, secava lisan dan s

Hubungan dokder den pasien dalsm ransaks! israpeuts |pe)argian madia)

Frlsssarman Katanlisan arssnd dumpementoskan dangan mombarkan sfomees
dan mendapatcsn perssiuRn terhadep fndakcan kedokforan yang akan dighukan oleh
doktor iorhadap pason yang ke disebul Wiemed Coryt. Dalam kelentuan Pasal 7 apal
(3 Mo 200MenkeaPenBV2008 paga membecican ksleriuan Dafma dalam panielassn
il Kadohtaan besLrang-krangnygs mancakup
CHagrosis dan tata carm Bndakan kecoktaran;
Tizpaan Sracialar FadhTaran ol dbaiien:
Afemalf! lindsEs W0 dan riekonyn
Risko don koenplldsi yang rmorsgiin (eejadi
Prognoars terhadap tindakan yang cilakuakar,
Pardmman bays

T = T R
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Penerapan Asas Proporsionaliias dalsm Peranpan Terapeatik

Tidak mudah uniuk memasukan idesiame iomed consoie ks Jaige peralumn
perirdang-kdangan lentaryg kesshatan, kanena sstiap negara memitk tmdal dan sajarah
mwmﬂmm&mmmmﬂmlmm
formnd consent mergadi perdebatan yang menarck di bidang kedoktoron dan hukum,
intonsias dislag den inleraks artar budays dan bangsa teinh mambuat keledfcsion s
s@meE f@in dan dampakrya adalah apabfa sure cegers Sdak memutakhicen infomasi
moka wecars olomatis akan tertinggsl dan (Winggal delom perbincargan mengenal iimu
pengetatissn, iarmasuk dalam bidang kedodtaran dan hweum, Essons| laformed comsend
tigs merjad hukusm posith biderg kedokieran datem rongks unuk melndungl hak-hak
sasien dan poningkatan profeskonalsams dolder ™

Gajak dshuly informed pomserd  sudah @behas dikmukakan dafm  bidang
kmsdokbean, pemikian u tidak dlenmn begiu &ajs oleh semup plhak, Hal nkah yarg
menyebabican murcdnga perhecaan pondopal, sshingga mambentik sabuah polarkas,
wakm! pihak yang sl dangan vhomed consent di salu sisi dan maska yang menolsk
mmmmm“mm‘mmdwmsum 1880
sanpsi 1950-an, iformed consent balsh meeged percabatan senuns dicriangan par prakdis
kedokleran dan Pukum.  Seclangkan pemganid alirgn konsorvalll mempebutican batms
mereka yang berampgapan hetten rbongan antars dokler dan pegion bomstia palomaheis,
hdak mendukng iformed consond dengan linfingan bubwa dafarmed oonsenl jusine
semokin  mempoeurd bobungan dokier dengan pesen. Seiam DU dformed  conasanf
danpgar sebagai panghamisal dalam proses komunices! dan intensike] antara doidar dengan
pasan,™ Contokbaya, ketkn doldsr mendmpulian babwa hos? disghoss g herushen
diactakan tiedakan kndosran sncapalrym el kesslamatan ceslen, namun karena harss
medoraat prosss yars berbalt alas nama i conseit, meka wondis kesehoton panen
nkAn somakin mambaiuk dan batian disatrian meninggal #lobal ek segem dtangand
Thxdauan kocokisran yang sshiafuseys dapat duaksanaken merpadl evhent manimggu kets
saprasal dan "Homunskosi sifomed consiiantan dokter dongan pasian.

Marmica yang thiak sshgu dengan vlomned cortgand baranggapan balwa menggali
aforman yang esangkep-lengiapnya dad poven akan mensaian wakiu lama, rums dan
knang-kadang jugs “mahal” kewna harga yang hamus dibspsr demid beradinya elekimins

|-:-.—-J||-.l (TOIT Ve s Hanes gnlaes Takie Sengan Pesien deben Upaiend Pedeode Ry’
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kormuinikesl dalam ffemiod consend lersabud adaish wakiy dan hasadiasn kedua belan
pi beslk, Nk mafeg mendengar.™

Diokier can pasien seing lenebak pada sfuss! dan koodisi psikolagis yang sama-
aama tidsk merguilungkan karena dokter marass memdild oloriss lerhedap apa yang
tarjadh poda pasion, sedanghan pasion herada pada postl mombulLfikan periciongan
Pessl inl mesempakan dokber Hask saipier dengan pasien sahingga ldak terbentul
mmmm,;mlmﬂmmﬁﬂm&ﬁmmmimmn
maskon meress dak periu unfuk membadkan banyak informasl, lermasuk kances! parrrakl
mwpﬂammhﬁmmmmmﬂﬁmﬂm
lestai b uniub melaxukosn INlBrpressas dan Sahikan merkangant panyakitnyga.

ooy AnrdrE stas e i sdalah persaEngan ke Schdennnnd v Soooly of
Now York Wosoia' peda tahun 1044, Dokier yang menangand tindsan kedoklaron fiu
mersas hatwa apa yaing diakukanmyn sudah berar dan deml kopentingon pagien, namurn
Hasim Banjamin Cardern berpendapsl berbeda den mengatakan, "a swpeon wio
porformes an opoaon waaul 4 patenls consory coamaly it Assaat” Kepofusan yang
diambil olsh Hakim Gardozo Sersstul pada stamya menjadi moranm ahemys Jisods
mmﬁmbwmmnﬂmlwmﬁhMﬁmmm
dan matncungt ks deear pasen dalam mensntiuican semua hal yang lenack oacs lubuhiya
Mevijuiamakan parincungen hak-hok pasen bdak berand fanpe rsiko karena dokder ugs
fiduk Biaa sainh ciempatkan delam posisl yang salal Labih aj Borsaling menekackan
pentingrd alur dan konsepsl BT yang Denar besdakarian pach rormmia don pingip yorg
pdia.

lnformed consent podk dosarmym  adalah sebush prosss  komunhas | eng
berkesinamburgan ™ Dalam kontsén Wl bfoomed consenf merupakan  pemindshan
parackgma pangamidan keputusan, dan yang berpussl & langan dolder ko langan pasien
iraforred conse juga mecayaratkan keterbukaan [dissfosund), seningga dokier hanas
mendapulkan informas sesles-slasnpa aepan mimabrys dange rslicol galanen kalags
mtaal semela yars infdbat cengan kedtalaan pasan

Hubungan doster dan pasien Sdak sameh diepaskan dan proses kormunikes yaeg
jerbida sepert ini Secara ks tidak dapat bevjalan pesual dengan apa yang dharapkan,
karena poisnyn ool dissbabkn peuenaaalahan babasa maapun hudapys Dalam kaaus nl

ﬂmﬂhmﬂﬂh—hn&“ AE_ Halmmn 1, & Fasw, 0 (B9 e Ersas’ (i pasii

wmwwmn-n Carvoddion Usbywady Fypde MO0 R 11T.42
¢ Trwloly of Panw TiM HoAodas LEES 10 CF R (014 May £ Sdbawkad Anwafea ¢ e

Seaciale (¥ PP e Vork Heaoil, FeRponcast Makiesd Decarviee T, B4, h 1. Dlncin angge’ 3 Seoterar 2017 i
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pasen adaiah orang vang pasE atsy toak memdia kemampuan barkamurikasi dengan baly
dan sivlematis, dokler atan mensmie permasalahan Kedens  jaaban-javeaban  yang
dibenkan Bosk sewcsi dangasn apa yang diminte, Apablla ini tedodi, bissanys dokber
kemudian maminin banhsan dat plhak kefushgs. Parmononsn itk sapal bafkomunikas
dangnn plhek keluargs Bdek o8 harens dolam masyarakat tertenly mengunghapkan
aejarsh dan kondial pasien secan ierbukes puds orang lein Penmesul dokien) clanggap tabu
atsy carggsp eabagsd nMarvwersl domain privat

Fakia-fakta ini merunjulcn b ds oamids pasen persada uniuk memgenken
irrforre: yarg ikl dengan keluenga atau saudars-saudsmsnya. Dengan mémahans dan
iranyadari kendals-hendels in meks Wesslan pahaman antama dokder dan pasien dapad
déwndan, sefinggo kKepuiusan sk GaisTm proees komunicsi nF sefafe CMandaskan pada
shanciar ohk kedoktemn v sisn lan, ods panciscan min ferhadap pandapa? informoed
e manuart Onom OHeil dan Newnham Caobege Inggrie.™ yang mengemukan batwa
e conssvll hanya Dolah diakuken artara dokisr dengan pasien pang scdah memikki
kocovasaan Smipkdps  feupn dematangan  pslkologs.  Manum  adakafanya daolder
bertitnrran dergan passsn yang dangdan ek sewnss sty belum memilid kematangan
Perpibiin

Terkaf dongan MU kebiglan pubdk dalam bidang kesshaten, menurut C'Weil
A Cueisid dupat manghambal tsrsusunnya peraiuman peneriang-anddrigan di bidang
kanahatan kamna usbijakan hans beraon umem dan tdok becsfal pecsonal olad irddo,
padanal nformad aonsant norua diaukan cecoro permonal. Pada habekiolnya pertesdaan
hubungsn anlevs dokler den pasken dangan huourgan lain adalab sdal wordisnys, yakni
hubungan iy mevupakan satu bettue pevikatesn |wadbialenis) yang maoiikl on {1} adenye
pesatujuan (consansual afau agreemient) yakm saling menyeipl cad plhak dostar dan
jrasan WMnLang pambenan palryanan pengobatan, dan (F) sdeoys susiy KOGy R
[fiefizinry), knrona nubungan konsek ioroebut berdasarkan salig petcavs mempercayal
aalu sama loin,™ den karens sfasen Nl maka oDored consend bemasuR daian kalagon
ot el
Oalam perikcaian sersebar juga meincul Danyak kendals, fidak hamys  pormasssanan
Komunkcas wepa yang sudah dfelasicon d stan. Harra sajs. Sandala-Randeia ol atas tdak
dapst dissiken seasn unhuk Sdel terlokoanomya komunikael antarg dokter dan passn
kirers Avmed condad manipaken bagisn darl hok pasien sevia hanya mslehl Roses ™
msaka sebp tndakan medk daoal ditakuican clen dokber dan hal iy benmpikas hokum,

S el Svre Limis of (e Comaeet o charree of biuiusd Chdis, Caqdennds sy Yolars B
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Manylkapt hubungan dokler dan pasen yong Bdsk  bedmbang Ru,  dapat
chmibaion s ploperslonaing sebegai dasar kedudukan diantara plhak-pihax tersebot
Reberapa pandengan safana, sepedi Paal Tillich, L. L van Apeldoem, J. van Kan dan J.
H. Bookhuls, yang meystakan batwa eaditan il mamparakken sama terhadap hal yang
sama dan mempordskokan yang Ddek sama sebanding dengan kelldskasmaannys
Boauchamp dan Bowia, dengan krsno pambagan proporionainys, sertg pomikdran John
Rawils lentang fuesics as faimezs” yang menskan princip hak bevisndsscan rasionalion,
kebebasan, ¢an kesamaan. P, 5. Atfjah membarkan landasan pamikian mengenal prinsip
peogrsianaktas dalam kafannya dergan peron konfok sobagai lamdssm paitakaran yang
well i Ania hisns, batrem el pas phak yeng Bekoniak sesual dangan apa yung
dinginikan (Dmponion i whi ey wanl"”

Pader Mahmud Marzukd ™ menyetudkan habrn
"Primeip poporsanalfas dergan shlah “egodabdy confrdct” dangan  LnBur
Jusfice sacta farmess Msfaa Taquitahdify” menunjukkan suotu huburgan yang
setarn {kesotarnan), tidak beral sebalah dan edil [fal, afinya hubungan
EapArakitnl tarsebut pada dosamyz berlangsung esecars proporsanal can
wayar, Dengan marujuk pada prinsip sequiss frassiadavs yalu prnep pang
menghendski  jaeinen  kessimbangan  can aman gdbas pralins, i
separtasan mesund huken Ticak dopst disangiosl bahwa kossmaan pan
cihak Hdak parnah ada Sebafkrys, para plhek kebiks masck ke datam konirak
porpda dafom koadaean yang Gdak same. Akan elepl oelidsasamaan lersebut
ik bolsh dimanfaalican oleh phak yang doeminan Utk memaksakan
kehandaknyi sacamn i memads kepada phok iein. Dolan afussi semod:am
indah s propomicnaiiag hanmalng apalnhiy.
Marl pardapat-pendapal ferdebul Ague Yudhs Homoko kemodisn menpamukatcan
hahwa sosungguhnya prinmp propodgionalilas adalah benius dan penarapan dokinn
“weadilan berkonirak’ yang mengoneksi peneiapan “kebabasan bakantrek” yang dalam
beberaps hal menimbuakan ketdakadilan ™

Daiam penerapan fhrsip properdonniBas dalam konbok bons komersisl yang
bararmniasl keunfungan parn phhak dalsm hal @ kontrak pongadean barang dan |ass
pemmnrtah. ungsi prinsip proporsionadios menorpdcen paca karskder esgiraan pang
‘pparasional dan mplemeniztf®, dengan tuuan mewgudkan apa yang dbutubkEn peem

| i Agan el Heesaas, On OF. 0 4T84
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phak ™ Monung Agus Yudia Hernoko, fungsl prinsip proparsionalias, nafk dalam proses
pambenhsan mapin iahap pelaksanaon konlrek benis komensial acaan:

. [ualar tabap pra Kootrek, ases proporsionalitas membuks paluang regeaiasl begl
para pilsak uniuk melakuan patukcatan has dan kewajiben s=card Ay CHER kankns
fu adalah Gisk propersional dan hamus Siolsk proses negosias dengan fiked
T

t. Oafarmn pembeniukan kontrak, asas propersional menjamin kesataraan hak
garts kebehasan dalam menemuksnmengaiur proporsi hak dan kewajiban
para piak barlangnuryg socara faw

e [alem pefskasmsan koslrak. eses proporsional meajamin  lersuudnys
distribesl pertukaran hek dan kowajiban menwful KORSSNELE VAN
disepakat/didabankan pada pasa pilak:

d. Datam hal lerisdi kegagaian dalam petaksanian Kontrak, maka harus dirlal
sacara proparsional  apakah kogagolon fersebut Dersilal Fundateental
festtivneatn’ brench]  sefingge  menggangu  pelakoanaan sebagalan  besar
wonbrsk  atau sakedar habhal yang sederhanafesalshan  kecil  (miace
imponenf), Cieh kerena iy penguian relalur ases propomicnoiios sangot
menerdukar dall kegagatan pataksannan konleak, sgar [angan samprl dl
Tafagunakan olef setah sary piok dolam mamanfasthan klavaul kegagalan
pelaksannan kaontrak, pamain-mato demd keuntungun salab sdly pihak
denpgar merugikan pihak lain,

4 Bahken daiam hal terjad senghels konirsd, asas proporsonaftas dopat di
poka wifuk mengatur groporsd bacat angeatps Keealanan pang dl imbaboan
sebagnl UpAya panyalesalan sanghiets kontiak berdasarkan penerapan prinsi
proporeionaliiag.

Ciaid urasan konsép propossionalilss of alas, balwa pols Yedudukan dan dakisr dan paalan
ockalih progiiEaial, pasien sabogai pihak kg iaritlliman Hetaranpien dan keahiisn
dan dukter Gdak mangkin dapal bermmbarg sedudukannya dengsn doider yang mamiik)
ktarampilan dan keaklian B, Kedudikan dokier dan panien yang proporsionsl ol
sehalipsa margoreks pals Rubungen kontrektue’ knusustva defam bubungan dokter dan
parsen yanp hars seimbang.

" ngen rudhe erchr dssen Moon (naaenl Pedeedsnpen rhmys Vet o rebiag’ | sihang Civius
Vogrmhisla JETE N o Clelanjetrnm ctambd Agus ik ek 1)
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Bala kedudikan darl dowter dan pasien adalah proporsional, pasien ssbagal phak yang
mermbifuhian keterampiian dan keahlan dan dokler tdek mungion dapal berimbang
kocudiukannya dengan dokter yang memiiki ketarampilan dan keahkan MU Kedudukan
dokiar dan pasien yang propormianal ini, sekaligus mengoreksi pola hubungan oontraktust
khusuamya dadamn huburg an dokior can passen yang Fan saimbseng
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The Privciple of Properticanbity b Thernpeutke Contract:
Creatmng an Eguigable Doster-Paticad Relaticaship

Agus Yudha Heraoko', Cihansham Anand”, Bagus Oktafinn Abnanta’

Abseraen

This stody aimed (o ideptify b implemeitativa of the princeple of proportonalite in
Urgrapedlic contract 1n terms of doctorganent relabonshipa for the sake of jusiness. Jandical-
mormative nesthid with dstuic and concoptunl sproaches was apolisd

e sesaill showed that the kgl eeluticeship between doctors and patients led on o mutml
inest Thempeulic mmsction = the baud of health services, priocitizing the prbiciples ol
el the doctors follow; which invedve providag halp, dofng good asd ned bunming amy
paiiengs, The principlea of echics i terms of providing help shoald be tharmugh. The: comirm
4 based on e principles of proparmonality, providing the s=nse of justecss G all et

Reywords: the prancipl of proparfunmiy Treraseurio mrreemeant, Socrar, marksm, ¢puily
Mwraaieh

 Panlcswr, Destyrad nfl Law, Fadily ol Law, Ak Uliineaialy, Sasabups, Todosemia,
Erail yudn Bussinidyesos coid
fhectir o Taw, Facubty off Lawe Arfan gga Laiversrp. Suisbape, Induesis,

Enuil ghamamitith anasr a2 o
Phcton ol Las, Fovulne ol L, Sirangga Daivessay, Suralio Infueois; Bt hagissasi@h uree 5 ¢



Intraductinn

Emprovmy health o micnded to improwve poblse swaseness, willing, and capabiliny 1o bive
healthy m arcler to muasn ehe opuimal fesel of Fealth 38 cae elemast of social welfme, n st
i the preamble of of the Constitetion (945, Being healthy, as & lusan ol gusrastecd by
e gl ender an srticle 28 H ssbwection (1) the Consfitutiom 1944, 15 manifiested b
provicheg vanous publa bealth serviess. Improseog the quality of bealih 15 pot spert from
the role and prectice of medical domain. The onganizaiion of medical practiee ls the esience
al doctine” alfort o enfiroo health Activities oo medicnl practice should correspond 1o the
sundards of medical prodessson and heve high morsl ethics, expeaise, and suthenty of their
cupatly i expests, oclilicates, hoemse, and 50 on This i consstens with H J ) Leneen,
I fearmulering v ohe s woar o aediehe pralesionle stamdrd sou dov kaessen zin
sorptvuldipd walpeas ol micsinche stashend bovsdelen ol cen pemickislde hbwoam getr vom
polpbe medsche de wooredelithe verboding s M het covimrest Aowdivegsdied

|.:-'|||-|.-||'||.||;||I 00

The sepudaiion of medicad progtice refers W Acl Mo, 29 2004 n Medical Practice and Act
Mo 20 2013 on Modical Education Those fopmlstions are the bass thal dactors biold o

provede modication (o poblic

Pucgle, i improvisng the level of ke bealth, require modienl st o prossds belp or services
to the pabients. The nature of Lestth service & peovidig belpoor eatinent W puteds s o
CHLEs Uerapeulic sgresmenl, IE & an kgrecnse betneen 4 dector and patient which cemini
I8 g thain jusd mediciieon, bt may also inalude dikgnoszic, preseidive, rchabilsistiie, sod
pramative n:pudl[l-iuuﬂ. PPy In relaticsn ro enutal rust, o may exst when en open and
ey comanimEion oocwy betwess o doctr amdl patiens Therglone, Poth doclor and
patient muy exchange necessary information in arder 10 kave pood eooperasion and achive
the: purpace-al heslib serace. In this context, the existing trerapeutic agresment poutd to the
article L2348 Hurgelik Bonhook thet esch commsct i to provide sossthing, % do something,
ar not 10 di somedung,

The relatminship withie this trerapootic agroensent is the basis o da kealth servios, setlng ol
the prncipdes of ethecy, inchadmg. providing help, domng god, asd el horming ame paticm

The nodion of rempeuts aEntemenl i\ () progres, shifts min moe mosome lncal hoapigals
midl 1 refaies i the notian of medical malpracnce. Some sitaiiy thet docloes do to peovide
hecth serviees which are bkely 10 dovaste from e predeiermmed standard speratioonl
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procedurcs; for insmnes, m ks of condecting surgery withaut conssdenng the: spproprnis
pricedhirss, the negligence of wing oalked, having mistabe oo Enalyzing chicase, and <o0.on
[Cawinde, 1995; Budisnto, 2000

I mdiditine, the condition of Incel healih serveces cunendly freety patients s an obiect, whoss
reghts ame sometimes peglected by the docsors. Abang with ihe developmont af lechnolopy
and infoenmtion, patienss dese 1o annicisses the treatment dhiry had-and strive for deir rghts
(% erhala, 1995} This pap implies on pomeoptimal health sepace by doctors, and pabenis are
likoeky iy b an odipedt @ nood asd ashing foc any beakil beatment. Damay Woradharma [ 1995)
promased the [ollewing notions of patients” rights;

I (Raght b betve imfammation,
Exght Lo give uppronal,
Righi of medical confidentiality,
Right 1o choose docior,
Righi 1o choose the medical facdlibies,
igv 1o refiise any reatmantmodiceion,
Hight 1o refine any paricularly medscal treaoment:
Hight 1o siop the treatwen;
Right o seoowd opino;
161 {reape Right of modieal recind;
11 Bighit % lave weirsling basasl v geiagion fliey Bl

b

e N

I nedidstion, patiesds’ ngfis are "selfSdesermummios, (1) Aght o have mreamsesn ased cane] ()
nght to chovss e medical stafl snd Fsptal for teatment, (3} mght 1o reluse prbcuie
freaement; (4] right o have informaison; (3] nghi f0 bove praieciion; (7) nght 0o sop the
meclical trentmmced, as well s nght do b seeurs; nph lo lave cursilmenl s lhee-tmoatment,
Pt faur ke v riphis, ngid do soe, ghl o fave legal sd { Washinguen, 1940
Sockanto, 1989, Nosation, 190

latienix’ mghis io koo what and how chesr disease, medicsl| analysis; medical ereanses @
alyen Bsck ol sigmilicss wnloamotlon, and s o mal disadvirtage the gty o retatios o
kxzdl reggulation, in coo of modical treatment by doctors For patrent freatmont, there are scversl
Pigghis ifad dectans stauld peosicks teward then patientz These riglits, in some eases i local
husguialy, me olban sgnorsd by doctom By mof comductmp mformed consent towsed thor



patients. When somcihing bad kappens o patients (passad sway during swrgery, haviog
permsanesi phvsical defocs, end eic ) due to medical treatooont by 8 doclor, 18 patients cannod
do anylling for themselves, o toms of thesr physical conditbon (Soekonio, T98%L Tk s
ponsidersd as problen and dsputston of medical malpmetice ar inapproprste medical action
trot deviabes From il apamiosal standorcds, since it refers 1o the docioe’s nepblpence in
providing information wisich may barm the paticuls” pliysscal body sach as permanent defect
or even danth

The relatiomship: between doctor and patient i3 B0l agan Gom sh O9en COMNTTICESIN. abow
such massess In fechoecal mannes, i does mod conmspond én the cxpocmation duc b6 particolor
detortion or other problems on lenpusgs and culvare. |n this case, @ pabignl 15 pEssiee of
havimg capaladity o have pood amd systematical comsmmmecanion, and the doctor may lesl
confused since the pagent’s answers are out of his expectaism. When thiz happens, e doctor
may fsuskly ask the pasient’s family. Heving commamicshon with tho pelent’s fanivy sooios
incffective, snoo some poople sy think that revealing o petient’s medical recond 1o e
{including docinr| is taboo or corsidered] 25 a0 ingoraimism on Favalk: domsin

The principde of propertionality it e @ seforenes 10 veliate the redanomship of doctor and
patient ipi-an cquiehle cameactk i ihis regand, Eiuwnuflﬂ'ﬂﬁ'bmpmnd‘l]mhmu;k
al iwpmnr.ll:,- focumed om ibe eqpalbniom of dsimbaoting obligations. |n |.1:|;|Ir-|:| i
popmdsonality, lan Melemd (2000) pgeve sn cxample o applving the ponciple of
peoparisanality in Atalenin case in which the kel regulaison requred b ol the parfied 0
puarante: the wmplomention of e cootiacs, and when il wies sl well-isnplemented, the
pdicy woukd charge them with pemalty without consideneg whether the filune 18
umplernonhng the cantragh was magor of misor oty case, the cowrt asserted that the failure
il performence had oo comelation al all with e amowsi ol penaley, asd 8 s e
comatdered ma vinlatmg the prnciphe of proportianality Thes, the peralty charged shoubd
propartmally comespond (o the Bt (Sidssmon, 2HEF

According 1o Agus Yudhe Hermoka (20013, the charsctensiics ol the prnciple of
propurtionality in 8 contrad ane

g Contmel comemipg the prnciple of popoetionality swllin 5 o contract waih

scknowddpemen on oqual nphts, epparunities, amd chaneed 10 each of the
cotbmcians in-determige an equainble exchange for them Couslity docs ol mcan



Yequal raval” bul moee refers o the pusshon of cach parly especting “ihe
equetahilisy™ on nigss and funcizan, the prnciple of equiailtty on nghis;

b, Lyimg oneguiabls mphis; s conlrac with the ponciple of proportocalily is o contrace
using the sudhorshep af cach contmetnn a8 the basls w0 deleemdne wiileh subsinnee is
equitable and which one is mol for them {the pnocaple of suthordsip);

& A coniraol waith the prenceple of propoctomality @ o contmet with cyubelity (o enase
the implemeniaiion of nghis and preporionally  disinkaie the obiligatioes
simulneous manner for o]l the contractng pares. Nofed that squitklicy does nos
ulways mean thal evory indiodaal should gam somethmeg wath equal mmount. In this
cotitest 0 i pessible o fve diffeseut resull for eoch party, The ml;ln]ﬂl: el
propodtionl disnbution over e riphts and chligatiors 8o each of the contraczing
paripes should pmed iova fadr exchange (the prnnciple of proportomal distribetion )

i lm dermg of 8 disgried Gontesct, the weight of evedence ~th level of faulih o ather
puluted smsuge- sbould b messored bused oo tie ponciple of proporsmnality in onder
in get an elegant and wansean sehuiiom

M Yaohva Hamhap (2015), argecd Bl peopantionadily m providmg evidenoe & relevani,
given that, m begal shadiess, nny rensomabie ovadenoe Bas never hees lound and obinhicd as the
furw dopcal wnd delenile ihe svaderce 18 a0 exact scienee, b pelghion be tho weaght of evidence,
agmplving the princuke of propedtsanality is lelpful o usuly the judsment ol the nteniled
iesase, lyiny ona principle thai gudges se nod ollowad 1o do cither hins [princimle of fae friaf)
it pestinl bus {ihe pemcipie of impartimlify-so has) Addiiosally, the judge & regquired 1o
wisely dupart the wesghl of evidence Iand e dispoleng parlies m feir and pooportional
wEARneT

Im this case, the principle of proportionality emsphasizes that the messuremene of Gult of the
disgritmng parnes shouhd be properteastly 1ken eéa secoun. Based on thos: all descrptions,
saie propasitions dzalimg with releted 1ssucs wore proposed, mcludiog:

| Tl fegal pelstiomship between docior and patient m Pepeune agreeeenl

2 The sppheativn of the principle of propestionaliny (e inenpaili aEreemoni

Hesparch Method
The sody of normatree lnw s weed, considenng the excdutive chamcter of the sy

reell whch method s somnative. Thiz method was wsed o analyze the comrelshion ol logal



repulations, peprodence, and comtracis Dhoctnnsl study, bowsver, was wsod to analyec the
principls of law, the ligesune of law, alonp wich scholars” views of law el have high
goalificaton (doctrine]) and comnparison of B

Az thes stody is a nommotive rosearch, somese and comeepruad goproachey were wed
Stulwte approsach was applied by cxaminieg the legislation and ather related 1ogal regalatans
o intended lepnl imsue 1§ is 0 appronch using leplsbsdion asd regalsivon { Maruk, 2000

Howualts

1. The Eegal Relationsbip Betoesn Doctor and Patient in Trerapeulic Comtract

In [ndomeaa legetanon, e elbonship smong the medacal staff. hospital, dan pationts ano
all aet emder severn] Acts The begn! relubionsdnp between putiome dodl e aedical stadl’ s
metitined under Acl Mo 440 X4 aboss Hosprtnl, Aci Moo 36/ 209 abaiit hoalth, Act of
SMedical prectice, amd Act Mo, & 1999 aboul Comnnner Prodsction. 1he Acts of health do e
eaplicily defing whal medical simff ore Howesver, based an Arbsche 13 sufieastion [1 ] apd (2]
along with the caplsnation, 11 conclulsy thar medical saff is docine. Whereas, amicle | and 2
ol medicol poctice have specifically defiie that “gooetsl doctior sl dentist are doom,
speceilized doctors, denriss, snd apecisiizad dentists pradusted from penersd medical degree
or dental dogree, cither domesti: o stimad anil scievmwledged by the Republic of Indonesia
fs et winder s legsintion”

Twi fondnmomsl concema on - a doctor-patient relationship srenly how dogiors put paments”
seflpmainy as indiodml particelarly © o meking medscal decinion dexd i They bl eha
harmuomy through an effecte cormuneaon. 5o e, dogioes pul themselves as the mast
versatile poople nl.n well ns puardaanr whn moke medical dacsinm and 1has, the panens’
aubonueny 5 Ik of amemion This kesal relanosship bizs on petienes” truat fowerd their
docturs nnd makes Ui wiling to gove ther aprproval dn cemnaan medscl ireasment { dnfarmid
wrmwerdt]. The appreval 10 duve medical erentmentinfoomed comaent ¢ sn admissin or

statement uf ame=men & patien] wves radependently, consclously, and mizonal by affer haoving
infoameed, valid, and scoumie informaban from kix doclors about hes condibon of ilness

akorg with the pessible informed medical seoon (HPHRN, 2000} Informed consent. nerally
derves from “viwmed”’, mdicabing having anformatien, and “eornos”, indicahing en

npproval ppreemem
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Therupoulls massctions nclude corstive, prevenmive, rebabilimtive, onid promalive: ections
hierween 8 doctor and patsem wiwn the dooor sgrees with the paliond’s request 4o cue hig
illpesa. Since then, the docior should he respomaibic to his patent, Furiermone, Sherpeutc
transacteon 3 8 reciprocnl relationship between bolh parties having quatification i get
enpaged that compromizes un object dllowed. Article 1313 BW mentions thal an sgreement is
n deed m which one ar more individoads ergage themsslvés with ane or mare ather
imdivaduals. The agresensnt i between a doctor and patden in medical trentment, 1n winch the
parkant requises parteolar exportise and skl of doctars to ceve e pariem.

This eerapeutic agreement 15 classaiaed mie fwd Types

| HesulaarverBintess, in engegenent hava! on achievemess or perfunitanes, The declor
iy promise his performancs fo the paticnt, snch &5 & dentist meking eruficial otk an
orthopedic capen who makes foot protbesa, & spocialized costnetic surgeon fixing mose
ar nthor parts of physical body, Furthermone, m Eropa, surpery consdered eagy to predicr
Ihe resub ta invodved mbo resmitasteesfimfon, ond o moce complex surgery i\ invalved
imitie ansparrae e gl

4 .'nﬂ:rauumrn'.::r.'ln'n'em ur an dgrecaenl of efpduatiempelisiiatve s an engsement
based oo cptrmal efforyatiemptinitintve 1o nach & fesalr Thes pasiznl gives lus “uus” o
thee disciog, wnd thag, ihe doctor shanld mve s effort, attompd, ansd sitseae 39 ofnenl
g5 poasthle wy cure the e (duckay relarbniliyy, v, senreesen) Thorcfore, the
doctor may peoenlss of ensure the patient’s recovery, asd dhus, o juridicad
e sy e frdenr, i kit diiie rerliaatnesbonmenas (ameln, 19911

The term Thermpeutic, which indicates s medical domain, i difenem from hetemn dhengs,
which mesns o medication (Kovswsdil, 1993) Therspeuiic coagract is on sgreament hetwadn
a doctnr and putsenl, not ooly oo medcal caibext sd ale e exiensive inclndmg

diagnisie, meveniive, rebabisetive, o prosotas seimngs [Salim, 2006).

In Rexilntion of Minister of Health Mo, 290 MENEES FER [IL 2008 sboul (ke conganl 1o
condusd 8 medical wesmmem, particulardy i atiele | subsection (a) mensions thal fgformed
il s an appeeval by o paticnt or ke clised Family afier having a theeough snfarmarion
denbing with pamiculor medusalifeamal teatinent that will be applied so the pabient. Howewer.
miedical tremtment menboned m- Amicle | subsection (b) = defined 8 3 medios] memmen
wiiich includes preventzve, diagnostee, thesapeune, of rehehildwinve offort by o doctie denin



towand & patent. The a<planation abou medical action, at lekst, incledes (&ticle 7 subecton
[RRUH

|, Dhagnosts and procedures of conductng medical tremmes;

I The purpose of the medical tieatehent,

3, Chher possable sliermatives alomg with imonsk;

4 The possible risk and complication; nnd

% The progmross of realmeni;

£ The cost e
Thr explarairon mestinnosd m atcle 7 should be thoroughly atinbsied wiih 8 compeshensive
fanguape e other ways chet wm w Boifioe the andersanding. Addiioaally, patienss gl
have chamcos in ask. since W B considored a3 a way w apprecinte thewr suinromy a5
indepemdent subjects of law, and, followimp J. Guwands { B993 ) 6 indludes:

I Iahirgnt msk over fhe eatmen,

L The ldmfihood of mde effoor;

1 thhier alicmmairves, iCs, besides the proposed iresiEnenl, and

A T posshla rosale of the resement

Ihe comtrachie] rejatomhip between o pebent and dochor 3wl staried from on whiéch the
patent gats into e docloe’s offkoe us common peoplo have nasemed, nevertheless, 1t hagpess
anae The docter express his willingmess {hreugh misher verhal ar implied smsemeni By jeding
i atielude of wellingpess, pach s orpuicing e ieatoon, Eving senal numsbers, ferviding
asvl mecordieg te medical record of he paiient, and %9 on Tn shoet, thempeuric condrac
requnes the doctor’s wrilmgness, s this 1 comssient widh the cossenaual prncipie smd the
alependence ol making contraet (A st 001

Accarding o the dynamics of social Ive, ike syseem of piternaliste relatiorsthip beswees o
ducter amd patent has shilbed inle parteceshiy or paricarcemtered care hesicaliv,
Perrinerafin 129 freaiment mecked anemied e mees the pobiont"s moeds sl e

The puticnt has [ull sstbonty cver themscfves In this comexr, the paten o desemisan (x
the mechial bealment be may have In basic setting, pabends are free fo recsive oo el tha
inedical restment that the docine offess Here the doctor his an obligntion o provads
It gh infisrmesd miormatmen about the pagicot’s medical diagnoses, theragn, e procsss o
Being mck, and the opbons of therapy along with 1t8 nske and the prognoas of the ilines



Throwgh docioe-partient partacrsfne o medical fervioes, @ may Bang 08 o smenny
cctabisenhip betwern n dalbor aid b

In onler bo resch the equitability and to madninn the selabonship between doctor and patient,
i meedd an eygual commmmication (o both puntbes That s, bodh doctor aed paties) have
equitnble rghts o express their intention and expecistion. This decior-padient eelatianabdp 8
not Yo relshonship betweest fupenor and mibsnor” Nesher syeesfor nor ipferdoe 8 within,
Therefare, & doctor 48 o0 allowed B trent his patient a8 an objoct of his profesion. The
oquinhility of thes relbosahip may pgebcasly mfience the proces of iofosmation
exphange betwen docnor dnd putkenl. Docton. s axpected o provide chances for their
maticees i acpress and receive asy ieforeed informstion clearly and ndfependently in onder
W cresie an elfoctive and efficionl communscation. In additoon o Sl the doctors” paradipm,
il meedn stinkeniion o edwentiom toward society oo be imtelligent patienes, This 18 father
expeced o Il the papeni’s posimon o be equstable with the docior. The Councd of
Iniedismcsens Medical Seall [2006) classified zeveral types of doctors im tenms of their medical
trestmesl, especially L things mRusocing their communication with picms
| The docior who i refucsan fo sniwer their pationis’ questions. This type of doctin
i sxnrnEered non-coopemtrve, it i posabie thod swses patients are SilTlosh o mes
the doctor When the penent 18 willing o commniente with the doctor, o case of
parmeeship, ihe poticdl ghonld siay sway fom this type of dociors, thus, it needs
b alternaine docloo b be more commiinierbive
. The doctor who i5 available to anawer the paticnis’ quistom as long = they are
ssvead The ype ol doctors i commamly ==en im0 doctorspatienf relwtionzhep s
which the doctor 1n aveilable foe discusmon wilh, (i instence. Baph-cducazal
jmiseras. [his type te likely i provede limised chanses for the |my-educsisd patients
to ask. The doctor commpely assumes that the paticses see Lk s making question
ar undersfandeng 18 explamsiio that iy beoome mituentml for their recovery.
The dicta who o willling 10 thoroughly amsweer the prients” quesriors, (o ask |, and
1 provice any necessary imfoemanan har codrnsponds i ke purpose of e pationis’
heenbil Phis type of dastarn b o depiciion of the dectors”’ abtitude thal are expected o
develop (e oodion of gurneship im o pelstienship of doctor and panent §i
canchules that this type v ideal foe pateeets from all level, meliding From ones wth
Timted o Fnph ciscatson This dype ol doctors f commuonly mare patient W bisten o
and capahle w seek for mnformaron from thoir pancms, a3 well as providmg any

I



mbarmed infomatan the patems seed © Enow, In sdditon, this sype of docsars (s
capublt o have cophaty, end thes, the patients may give their whaole trust towand
the docror for the mbe of their reoovery.

Cochiminication (6 modical  senvicd bagicafly mefers 60 thesspeulic  compmncancn.
Fperaporulde, in liseml meamng, @ o adjecdive lmbked to the of of madical trentmens
Therapestic, n this context, i tdentified as anythiee thet Gualitates 8 fecovery, this,
theageoatic commuonsaiwn 15 g comemuisstion desgned god conducted fo belp pobents’
recovery. [ is & profesiums] communicahon of medical staff {doctar)

Esfore giving their consest for any medical trostmecd, patients should get informetion aboo
ibhe esgessary medical realmenl ey will lave, bowever, o s nebful. An agesines of
mediml freuimest should be sgned by the pelient or the patient’'s closesi Emmily ond
witnessed by, &t |east, & wimes fom the paisest Any mformateon and sxplanaton this
abhwsild L pronsded i an spreement lor mcdhies] resisent il

I Infirrsmtion should be providad, whether it 15 askiod of nut,

I Informatien & nat dored ood gsne partsoalor medical feames that common pecpis an
sl 0 understaml;

Informatson is provided based on e level of mitent’s comition and sdumbsm

backpmund,

4 intormmubon shoskd be teroaghly amd bomsaily provided, unldest the doclor thinks
it the indonmaton mey Sarm the patsesd s conditean, or wiless e patient refuses o
sor the informaises Iw this case, she indnemation is shared io dhe patient’s eioeesi
family.

4 lnduemsarion and expianation shoul the parpose snd the prospect of guccegsial resuls
cil miclical rmitrment 1o be conduclod,

f InEormation sed explenshos abond the procedurss aof medicsl tr=agment s he
canduchol

¥ Infarmation amd explonation aboui any passghle nisks and complicafions;

H lelcomaion ani ﬂl:h.rlllun aboart gny aiker sliemative medical trestment along
with the poschle nsds;

9 Information and explasation ahout the. progmnsis of the fllmesa when o medionl
Ercatren o deculad fo cemd el

i



I, For amy sargery or ather imvansive oeabmest, the information should be provaded by
the surgsom, or odher docines endor the dirsetion fresn the espossibie docior,

11, For any mon-surpery of othil oog-uvanieve irestinents, the nformatien cus be
prrovisdend by ohar dactors or narses unider the directing of the kinhle oo

An ohligation 1o provide nformation and gxplasanion (& g the doctors wha am seihongod
o coodut b medbeal beatmont, The decaor must be liable 1w give necessary informaton
aecd r_q'llnnm'im ‘When the Eshle docior 16 eol ovailubde din E;t"ﬂ: mnfiiratien, 1L may he
rejresciied by another docior, but stll, wseler the disection al ihe bable dectar

Arcle I oof the Regulation of Miniscr of [aith No 2900MenkeaPoaTTI00E frmly
masgiions {hei amy medical tresiimnent o he coaducied to patenis st bave the pabent's
consent. The agreemect cun be wrilten o ol alber the patest bad ey informmtion wod
explomanion that deals with the medical meatment

Fullomeng Ainer arsd Hamfab (I008) tero e two v of Corsirn’ (peisct)usn)
A i srar
13 fepdeed Cammtretine Conaenr
2y legdied Erirgemcy {oanens
b Frpreveed Coandend, gither wrnen or omal

The relstivnship between divdor miul pabiem i Bamapealic mansacion | medesl
aniuct]

The implemenintion of 1hes provisdon 5 by providing mformoton and atininmg
pistient’s consent 1o conduct & parhcular medical bomment, commenly called infarmed
comseni, Aatigls 7 udmsction ¢3) Moo 20 MeakedPerTI1008 abio mentons that the
caplnnation of medical reatment, ab lotst, nchedes:

I Isapeosis and procedores of medio! treabment;

The purpose af midus] rwsiment b be conductal,
Cheer aliemmive temmenss along weih w risks,
Any prsible ks and complicmiians,

The prognosss of the madicad treatment,

. The cost csnamation

Fd
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2. The Appliztion of the Prisciple of Froportionality in [herapeutic Contract

H 15 niod casy e put the sdeabism aof igfrmed coresen mrin Hhe begal regulsticn of healih, socs
cach county has ils own diffesenl tradition and history, o this currest ers af techmalogy and
il inereasing development of modicel and légal domais, the nensity of diglog and
interaction Befween culture and oxbon has been engaped one another and may &lfect tha
when & courlsy doos mo update their information, it may aworatically be left behmnd
scienlifs discussion, inclading medical end legad domaens. The esaence of informed conseat
may hecame a posttive law dn medical feld in arler 10 roted. jRtients’ rights amd I
ihe toctur” professsonadjsm { Astiuli, 2002

anics vears age, (mbrmed converd haa been disrussed and proposed in medscal Beld This
idea, however, was mod inken for ganted by sl pames, Thas, i1 caesed debides, which bad
mio o polanty -tho partes whe agreed to iformed cowsenl sl the pamies who oot
doeszlling {2017} arpued that, tn Furape during 19305 and 19905, o serioas debate aiwag
nedical prochitionss and kel experts sbout myormed corsen cocumed. Conzervative gt
irpued fhat pnes assuming that the relationshso Betweon doctor and pabcnt was patemalistic
wiil oot susamin glrmed coveuar gince thoy assumed thar smrormed cowse gl make the
wlusimstup wl dsctor il patiem more complicsied. Furthenmare, infiesdd comens was
pesmed a5 one that qumbered the piocdss of communcation and imomctinn balween decios
und patienl, Ear instence, when nodoctor mfered that the resulf of disgnosis requined an
mmadiale medical weatment for the sake of patent’s L however i o o long-winded
wocess o befall of swormed comeen, it maght worsen the pationt’s comdtion, and cven
wimy the patient inbo doath wince he was not immedianty busdied. The medical treatoment fhat
s Hupesed 1o be comducted was stopped gince it wanied for o dital of iefrmed Cordem
weiween doctor anid palkit

ey whves disagren with inglrmed consent msunss (hat sezking fior thoroagh information from

b pates may ks time, be comgiicated, and sometimes “expentive” dae 1o some amaounl
a by paid fhe 1he elfeciveness al commmumicling the imfrmed comsent, aml thus, d needs
sz and wallngmess fom both parties to Bsten bo rach other (Wood, 240,

fth doctar mnil pabien aie often suck with their peycholngreal siuon wiich may b
wm o dismduntsgeous condvtion, since the dector focls bt be has withonsy aver whal
appen b uEiEnls, e the pabierst s condgdered g5 ones askimg B help, These fnctioes



Thea faurs stww that every patient is nat always willing to provide informsdion dealing with
bis Family or relsbves Understacheg snd awaring this condition may awvodd pny
emisundersmeding betwien docsonr and pasient, and thus, e final decizion m this procsess of
communcaticn will slwinag ke msed on the eihical sassded of medical testment
Furthermane, Otocw O Nedll from Mewnhem Callege in Prgland is another scholar refising
tree iden of safvemedd consent by acguiny thal refrmmed’ convend was only between doctor ud
pateemt wilh physicdngicol and peychihomesl mabwmity, However, the doctor sometemes has
patients that socm mmaizre or not baving logical maturnty (07 Maill, 2005)

Helated 1o pabilic policy in medical domain, O'Meill argued that eforsead s might
impede the ensctment of epulstion in medssal Held since the palicy should be publicly
aprhisel dod ol pertomallindvilunl wlele he refeered ovweersy shoold nn personally
Essentiofly, the difference herwoen doctor-panem relationshen and other rolubomakap lies on
their jundical maimse The releioeship s & bind of cogapement {verbmivms ) with sevem|
charactenstics, imcloding. (1) consencusl or sgreement, boch party -<doctor amd patient- igee
to o medicnl oesmend, and (2] Bdueiary, tho costractaal redatlonship 14 hased om & mutuad
fevat, anad tlivs, rmlwmend consent o oonsederod a5 an enpagemend (Guowandas, 2003 )

loy puddivamn o communigatenn prebilem @ previonsly desctbod, olhor ohatacles moy exist aa
weldl, Hiowerigr, tsc all problems anc not an cuocuse 4o pot asde the communicanon bebween
docior and patien, sines wylormed convenr o & pun of he patvent's nghes and the modioal
Freatmenl By dhe doctarn will doepesd on thad process of commuonication, amd thus, i hesa begnl

impdanom

The prncaple af propocionzhity i3 proposed o respond such megusinhle relntonship betwee
dactor od patient and &y the hasés underlyisg boil commeding paaties Same schelars (0.,
Fail Tilich L J van Apeldoom, J. van Kan, and J. H Beekbmd) argeed thaf pusises o
providing equal meammem om the same maters and providieg differom rreammem based an the
differenacz. Beauchmmp and Bowse defioeid the cnteon ol propamionnl allcsment. John's and
Hawiy” klea oo “eoree an fodrsese” that emphasises on the pnmnciple of nghts bsed ap
ncionality, independonce. and equolity. I 5. Atgah providied the basis of thinking on the
afxesA of propatiosality, Inorelatian S0 the male of coatmec!, a% the basas of hir evclanpes 0
sainess field, tha fhe sessacoon of ke omnrecting parses shoyld comespond 15 the
it in whal ehey wasl.

4



T'eier Makmud Marzulks (2008) argoed that:

“The principle of proportionality wiils the beem “egutfmble comrea™ along with the
elemem of “feentive” and “Armess " The ierm Segedtrbafing shoes an equitable and
far relationsnp. Thm w, the conirnctunl relpnosship @ besically held in
propartinnnl and fair manner Refioming to the pminoiple of asgaétar prosemeioems —
the principle shat foguercs i guaranies of cquitshulity- and the lens of fuorum
pretivm legal-based propricty, it is undensshle thar the equalisy of bodh parties
does naver eusl. Parndocccally, e contracting pariies s likely to have im.qu]
condition on which they sre cngapged tn s contract. The inequality, homever, may
mal be wsed by dhe dominent party '» unproporisonslly Enpose ther eres
vl the miner I ik comexl, e peinciple of propoartianality refers o

varmaishnline

Follerwang (o drgaments, Themmoko (2011] argued 1kt the principle of propomtioralicy
hesically referred to the i'rn]ir.mﬂ'n:lriuu of a docmne “jespes o h.l.'-mg_ enbmes,”
Fevisdng the imgilemeniation of “mdependence m Baveng contre ™, and 1 some cases, it

miglit cause imjislce.

Applving the prsspln of proparticealdity in contracts of prodic-ononied commenoinl bosizess,
im e of governmenie! good and senacs proceemens, te Funeioon af s p.nn.mph a4
funetiomal charscter wilh “opemisonal and stplernennive™ nstime. mimed &0 realize the
parties” needs { lsmaen, 313} According to 1Temnko {20 1}, the functions of the prisciple of
preporisanality Bail in the process of constrocting and impletienting & comeencial basisess
contrct ore w5 fllpw

15

K In pre-comstract, the pneiple of peoparmesaliy gives chanees for neponafion 10 &

tighi-and-obligution exchanges m lap mannei. Thee it n oopopaitions] aml
itfuneasaabla 0 de nepotintion wizh hed-fnith;

la nakang s contract. the ponciple of proportionadity onmune the equitaiulity of nehia
and the indepenifence to fairly deferminesset the proporon of nights and ehdigatings
fie Bwiath comtrachisg parmics,;

. In imgplemeniing a contract, the prinoiple of proportonalisy cnsore the realimnon of

righits and shligatin exehanpes based on the predetermimed corsemis,
I cose of faifure m implemsenting 2 conlract, i should be seen propofeonzlly

whether fhe fmlio= iz a fusdamestl heeach that may hasm the mapor



implemontation af & confract or & knd of el Breuch (minor impariant .
Thizs, the assessment through the peinciple of propartionality i crucial o
determdne the faikure of & contract, and cag ol the conbracting paress ghould
i minese (his condrbioa by teking benefit from the clouse of & fail comtmet to
saloly gain prafit or harm enotber party,

. Even i 4 disputed coatract, the principic of propertienality s likely 1o be
iand 1o =t the proportian of faull as tbe anempl o selve the dispore bagad an
the principle of propartensliy

According io the concept of peoportsanaliny e described shove, the archetyps of 1 docior-
patienl relalsoislagp @ proportonst; the patient is considored a8 one thal peeds particular skiils
utied expertise, and it = mpossiile for 3 dociar 10 have equal funchion wath another docior
havmg, partscsilar akill and expestise. Thess propostinnal fsscrions are nlea used 1o cayect the
anchetvpe of o comttactml relalionskap, parieutasty o doctor patient refationships that shauld

bt prvpuartiomas

Cumclusion

The archerype of o patesnalistic selanomhip betwees doctor and panent has shafied i
purrtmerrhip ar pefremi-rembered e relanionship. Pasically, the archetype of parreseslils s 8
isedical estmens model aimed ko et the nesds and ivierests of autanomme paberies. This
pateeen 1 horcoeral-pontrsctual wiich funcuon s s=fied Eoen an edqual selatianship to 2
propertincal-contmetml selalionship  This patiern of proporteoal-conssciual relanoosship
mudiizates Biad the partes are inequal duc o the docbor's skell and expernse. The condition of
doctor and patietn i proponions], This doctiee o abs used fo gomeel the pnem of

conirsctual  felwhonshap, particulanly (o doctor-patient relstionships that  should  be
graper sl
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