
t{tsutt(iANlzAl luN ul- KtsLiILTNAL ENVTKUNMEN IAL lNii I t I U I IUN I 
'\DnanIO 

I YunolKa ?9t12t2019

Home > Vol 32, No 1 (2017) > Abrianto
ABOUT THE AUTHORS

Bagus Oktafian Abrianto ''

http ://orcid.orgl0000-0003-

& REORGANIZATION OF REGIONAL ENVIRONMENTAL
INSTITUTION

g:l aaeus oktafian Abrianto, Supafto WUoyo

d = http:77dx.doi.org/10.20 473lYdk.v32i7.47gg

Aff AUst.act views = 381 times I Ea views = 381 times

ABSTRACT

Nowadays, The Institutional of environmental in regional experinced many changes, its cause of stipulated of
Law No.'2'3 of 2014 on Lcical Government and Govemment Act No, 18 of 2076 on Local Government

organiza,tion. Rule about central govemment authority and loca! govemment authorlty on environment aspect

init rut"A by Act No, 32 of 2009'on Protectton and Minagement of Environment must be adiusted with AC No'

23 of ZO14 on Local Government and Govemment Act,Vo. ,8 of 2076 on Local Govemment Organization. This

iesearch analyze about institutional harmonizatlon on statute approaches. It is expeded that this research give

iiii,wUage of uffaiu which central government authority, province government authority, and districilregency

a;r;;;;;; ;rthority cleaiy especiilty on envitonment aspect. The ministe.r of environment and forestry in

Ziai, i implementiig coordinative function, should be obtiged to synchronize working progrztm of environ_ment

institution between local and centnl government for making integrated environnent management (palicy)

approaches.

0495-0557

Universitas Airlangga
Indonesia

Suparto Wijoyo
Indonesia

Guide fo. authors

Online Submission

Document TemPlate

KEYWORDS

Environmental Institution; Distribution of Government Authority; Integrated Environmental Management

(Policy) Approaches.

FULL TEXT:
_ PDF
tjg

REFERENCES

Books

Daniel I Fiorino, Making Environmental Policy (university of california Press 1995).

Magda Lovei and Charles Weiss J, Environmental Management and Institutions in OECD Countries: Lesson from

Experience (The World Bank 1998).

Nicholas A. Robinson,'Agenda 21: Earth's Action Plai.'(Oceana Publicatlons 1993)'

osborne M. Reynolds J, Handbook of Local Gorernment (west Publishing company 1982).

lournals

Dominik Thieme, 'European Community Extemal Relations in the Field of the Environment' (2001) 10 European

Environmental Law Review.

Federal Environmental Agency - Umweltbundesamt,'A Selection of Recent Publications'(1997) 5.

Jo Gerardu and Cheryl Wasserman,'Fifth Intemational Conference on Environmental Compliance and

Enforcement', Conference Proceedings ( 1998).

Wolfgang Lother,'Operational Organization: New Directions of Management for the Protection of the
Environment'.

Regu,ations and Legrslations

Undang-Undang Nomor 23 Tahun 1997 Tentang Pengelolaan Lingkungan Hidup'

Undang-Undang Nomor 32 Tahun 2004 Tentang Pemerintahan Daerah.

Undang-Undang Nomor 32 Tahun 2OO9 Tentang Perlindungan dan Pengelolaan Lingkungan Hidup.

Undang-Undang Nomor 23 Tahun 2014 Tentang Pemerintahan Daerah'

Peraturan Pemerintah Nomor 38 Tahun 2007 Tentang Pembagian Urusan Pemerintahan antara Pemerintah
Pusat, Pemerintahan Daerah Provinsi, dan Pemerintahan Daerah Kabupaten/Kota.

Focus and Scope

Publication Ethics

Article Proccossing Charga

Peer ReYiewers Process

Editorial T€am

Open Access Sbtement

Archiving

Plagtarism

i Copyright

Author Guidelines

Template

Lel'ter of Agreement

https:l/e-joumal.unair. ac. idfr/Dl(larticle/vieM4799

Certificate of Accreditation

Contact



I



REORGANIZATION OF REGIONAL ENVIRONMENTAL INSTITUTION I Abrianto I Yuridika

.ror 18 Tahun 2Ot6 Tentang Organisasi Perangkat Daerah'

. No. 103 Tahun 2oo1 Tentang Kedudukan, Tugas, Fungsi' Kewenangan, susunan organisasi,

-embaga Pemerintah Non Departemen'

'rPresidenRepubliklndonesiaNomor2Tahun2002TentanqPerubahanAtasKeputusanPresiden
101 Tahun 2oot Tentang xeouJur<an, rugas, Fungsi, Kewenaigan, susunan organisasi, Dan Tata Kerja

i Negara.
Organisasi dan Tata Kerja

peraturan presiden No. 10 Tahun 2005 Tentang Unit organisasi dan Tugas Eselon I Kementerian Negara

Republik Indonesia.

peraturan Menteri Negara Lingkungan Hidup No. 1 Tahun 2005 Tentang organisasi dan Tata Kerja Kementerian

Negara Republik Indonesia.

Keputusan Presiden Nomor 196 Tahun 1998 Tentang Badan Pengendalian Dampak Lingkungan'

surat persetujuan Menteri pendayagunaan Aparatur Negara No, B/1236/M.PANl7l2oos Tentang organisasi dan

Tata Kerja Kementerian Lingkungan Hidup'

Keputusan Menteri Ungkungan Hidup dan Kehutanan-Republik Indonesia Nomor 
.

SK.65tlMenlhk/Setjen/Kum.1i8/20T6TentangXagl 
perietaan Urusan Pemerintahan Daerah di Bidang

Lingkungan Hidup dan Bidang Kehutanan'

.t' r!-

h

$j c.oss.ef

@coonx**tcus

Certificate SINTA 2

USER

Password

Remember me

T{OTIFICATIONS

View
Subscribe

KEYIAIORDS

Business Law Constitutional

cou.t Cofltrtsct
Contribution Cotton Fiqh

Govern,nent Contract
Indonesian Notaries
Association' lnsurance
lnternational Arbitration Award

Judicial Review Justice Lano

Acquisition Legal Protection
Management Public Interest'
Public Participation verdict
Welfare Werda Notary
regulation

,OURNAL COHTENT

Search

I

Search Scope
IAII Y

i

t:

REFBACKS

Copyright (c) 2017 Yuridika

yuridaka (IS5N: 0215-d40x I e-ISsN: 2528-3.ro1l by htp://e-journal'unair'ac'id/index'php/YDK/index under

;;r;;iil"'C;mons Attribution-NonCommercial-shareAlike 4.0 International License'

Statcounter :

E@vie* Mv stats

Yurldlka has been indexed bY:

**,:,,jffi;ffi,;,q i Gq,,,,=81e

f,\siirta tffiaqs,i( i

GARU tNtlEx

Yuridaka Official Partner

Full Indexed Service
Browse
By Issue
By Author
By Title
Other lournals

t

{

Kementerian Negara

ffi?ffi
.'-i*.-1--

I

i
t

I
I
t

l

I
I
t



Bagus Oktafian: Reorganization Of Regional

Volume 32 No. I, Januari 2017

Yuidika (ISSN: 02 I 5-840X

FAKULTAS HUKUM UNIVERSITAS AIRLANGGA btcmationsl Litr.

Jalan Dharmawangsa Dalam Selatan

r5 r i5023252

undet a Crealive

Commoos ffi\vrtrllGI

Article history: Submitted 15 November 2016; Accepted l9 )uuuy 20Ui ABilable online 3l tn\aty 2017

REORGANIZATION OF REGIONAL EI\-VIRONMENTAL
INSTITUTION

Bagus Oktafian Abrianto dan Suparto Wijoyo
bagusoa@ftr.unair.ac.id
Universitas Airlangga

Abstract
The regional environmenral institution have experienced many changes since the issuance of Law

No. 237 2014 on Regional Govemment and the Government Regulation No. 18/2016 on Regional

Government Organiiation. The regulations on the authority of central and regional on environmelt

aspect as stipulaled by Law No. fllZOOS on Protection and Management of Environment must be

adjusted witir Law No. 2312014 on Regional Govemment and Government Regulation No. l8/ 2015

on Regional Government Organization. This research shall analyze the institutional harmonization

effort 6y statute approaches and will try to give a clearer overview on which authoriry falls under the

central, provinciai and regency/municipal government especiatly on the environment sector' ln order

to carry-out its coordinative function.the minister of envircnment and forestry shall synchronize

working progmm of environmsnt institution between the central and regional govemment to create

an integrated environment management (policy) approaches.

Keyworas: Environmental hstitution; Dist'lbution of GovemmentAuthority; Inttrgrated Environmental

Management (Policy) ApProaches.

Abstrak
Kelembagaan lingkungan hidup di daerah saat ini mengalami banyak penbahan dengan

dircrapkannya (lndang-tJnCang Nomor 23 Tahun 2014 Tentang Pemerintahan Daerah dan Peraturan

pemerintah Nomor 18 tahun 2016 Tentang Organisasi Perangkat Daeruh. Pengaturan mengenai

wewenang pemerintah pusat dan pemeintah daerah dalam bidang lingkungan hidup yang diatur

oleh Uniang-Undang 32 Tohrn 2009 Tentang Perlindungan dan Pengelolaan Lingkungan Hidup

harus disesiai dengan IJndang-Undang Nomor 23 Tahun 2014 Tentang Pemerintahan Daeralr dan

Perafiiran Pemerintah Nomor 18 tahun 2016 Tentang Organisasi Perangkat Daerah' Penelitian

ini mengkaii mengenai upaya penyelarasan kelembagaan lingkungan hidup dengan pendekatan

perunding-undangan. Diharapkan dengan adanya penelitian dapat diketahtti secara rinci dan jelas

terkait urusan-urusan yang menjadi wewencng pemerintah pusat, pemerintah daerah provinsi, dan

pemerintah daerah kabupaten/kota khususnya di bidang lingkungan hidup. Menteri lingkungan hidap
-dan 

kehutanan dalam rangka melalaanakan fungsi koordinasi, seharusnya waiib menyelaraskart

program kinerja dinas-ciinas lingkungan hidup di daerah agar sesuai dengan program yang diialankan
'peierintah, 

sehingga dapat tercipta integrated environmental management (policy) approaches.
-Kata 

Kunci: Xeiimbagaan Lingkungan Hidup; Pembagian (Jrusan Pemerintahan; Integrated

Environmental Management (Policy) Approaches.

Introduction

The success of an legislation on environment issues is determined by "the

existing administrative and institutional framework" aS asserted below: "'.' The

tt
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administrative and institutional framework is an inherent part of the environmental

management system. It facilitates and supports the environmental policy-making

process, and ensures the implementation and enforcement of policies. Government

agencies appointed and authorizedby elected officials to carry out these tasks are the

main pillars of environmental administration ... The main pillars of environmental

administration are government agencies appointed and authorized by elected

officials to carry out these tasks. The administrative framework also entails web

of formal and informal organizations with established rules, communicational and

command patterns, and institutional linkages, such as decision-making processes'

distribution of authority, interactions, and patterns of communication with other

organizations, individual, and groups". I

Environmental managemerrt instih.ition is a core part ofthe entire environmental

management system and serves as the administrative pillar for environrnental policy

making processes. Environmental management institutions need to have sufficient

authority to establish administrative regulations and to enforce the regulation in

addition to conduct the aCministration works of environmental management.z

These regulations on environmental management are intended to provide an

effectivE institutional environrrrental protection in environmental management

mechanisms within the structure of national and local government structures'3

Developed countries incorporated in Organization for Economic Co-operation and

Development (OECD) have shown a great focus for the development of national

and regional environmental management institutions'a

The issue of institutional authority was one of the subject discussed at the Fifth

International Conference on Environmental Compliance and Enforcement which

took place on 16-20 November i998 in Monterey, California, USA which focused

I Magda Lovei and charles weiss, Jr., Environmental Management and lnstitutions in

OECD Countries : Lesso n from Experience (The World Bank 1998)'[22 and3l).
2 Daniel J Fiorino, Making Environmental Policy (University of California Press 1995).[7-46].

3 Wolfgang Lotheq' Operational Organization: New Directions of Management for the

Protection of the Environment' , dalam Federal Environmental Agency

Selection of Recent Publications' ( I 995) 5 Berlin.[ I 5-20]'
a Magda Lovei and Charles Weiss, Jr.Op.Cil'[3 ] -51]'

- Umweltbundesamt,'A

I
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on the theme of capacity building.5 There were six main themes in the conference:

making it happen is applying the principles of environmental compliance and

enforcement;communications, public role, and compliance monitoring; carrots and

sticks; capacity building; international cooperation/transboundary compliance and

enforcement issues; and building regional and global networks.6

The institutional aspect in terms of the authority of environmental manage-

ment is an administrative need required to conduct environmental management and

has been categorized as a main pillar or a key factor of environmental management

success in optimizing the achier,.'ement in environmental protection.T Effective and

efficient environmentel management requires the existence of appropriate institu-

tional arrangements within the organizational structure at the national, provincial

and local level. Even the institutions in the region are now qualified as fundamental

aspect of environmental management which is in tune with the Cecentralization

policy and the shift in centralization pafiern.8

Each institutional organ of environmental management has integrated

authorities to formulate, implement and enforce environmental regulations

and legislations. A solid environment management institution at the national

and regional levels should be successful and effective in the implementation of

environmental management. This paper shall cover the legal issues concerning

the authority of the Ministry of Environm ent (Kementerian Lingkungan Hidup or

KLII) as an environmental management agency in Indonesia that can execute its

authority effectively, both nationally and regionally. This research shall elaborate

the perspective of environmental law and local govemmetit law, specifically [,aw

5 Jo Gerardu and Cheryl Wasserman,'Fifth lntemational Conference on Environmental

Compliance and Enforcem errt', Conference ProceedinSs ( 1 998). [5 I 5-5 I 7]'' 6 ibid.Ui. This conference was sponsored by: (l) U.S. Environmental Protection Agency,

(Jnited States, (2) Ministry of Housing, Spatial Planning and theEnvironment, TheNetherlands,

(3) Llnited Nations Enviroitment Programme (WEP), (4) European Commission, (5) Environmental

Law Instihtte, Unitetl States, (6) Environment Canada, (7) The Environment Agency, England

and lVales (United Kingd.om),dan(8) The llorld Bank. Siti Sundari Rangkuti,HukumLingkungan

... Op.Cit.lss-56).
7 Magda Lovei and Charles Weiss, Jr.Op.Cil'[3] and 47].
8 Jo Gerardu and Cheryl Wasserman.bp.Cit.[7]. Osbome M. Reynolds, Jr,, Handbook oJ'

Local Government (West Publishing Company 1982).

i
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no. 3212009 on Environmental Protection and Management (here in after referred

to as UU 3212009) which is then influenced by the release of Law no.2312014 on

Regional Government (here in after referred to as UU.2312014) and Government

Regulation no. l8/2016 on Organization ofRegionalAgencies (here in after referred

to as PP l8/2016).

VtJ 2312014 and PP l8l20l6have brought a lot of changes to the formation of

regional agencies. The existence of these two rules have emphasized the principle

of rightsizing which aims to aims the right function and the right size related to the

workload based on field conditions in each region. Therefore each region has its

own differences in terms of the formation of its regional agencies. In the context

of establishing and organizing the regional agency, the govemment (in this case

the central government) is required to make a real contribution in the ttamework

of guidance and control of regional agency through several mechanisms such

as assistance, direction, guidance, supervision and cooperation. From this, it is

expected that the synerg,v and restructuration of regional agencies can be achieved

optimally.

Distribution of Authority for Environmental Protection and Management in

the Region

The emergence of regional autonomy with the enactment of UU 2312014has

undergone many changes compared to the previous law, namely Law no. 3212004

on Regional Govemment (here in after referred to as LIU 3212004). The amendment

was mads with the argument that UU 3212004 is considered no longer in accordance

with the development of society and the present needs and should be replaced

with new regulations that can provide a sense ofjustice for the community. In UU

3212004, the government structure as in the central government, the provincial

government and the regency/municipal government is distinguished by the divided

functions and authorities as stipulated in Government Regulation no. 3812007 on the

Division of Governmental Function between the Central Government, Prsvincial

Governments and Regency/\tlunicipal Governments (here in after referred to as PP
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3812007)

The division of firnction in UU 32l2OO4 is regulated in chapter III on the

Division of Government Function, set forth in Articles 10 through 14' The article

is further elaborated in PP 3812007 precisely in Chapter III on the Division of

Government Function which is separated into two parts. The First Part is on the

Government Functions which falls under the Authority of the Central Government,

set forth in Article 4 through Articte 5, and the Second Part is on Government

Function which falls under the Authority of the Regional Govemments, as

stipulated in Articles 6 through Article 12. These Government Functions through

the enactment ofUU 32l2}04and PP 38l2OO7 are divided into 2 groups: mandatory

and optional functions.

However the division of functions as set in uu 32l2oo4 and PP 38/2007 is

still unclear in terms of the rights and obligations of each level of government'

TheArticle i0.paragraph 3 of w 32t2004 mention 6 (six) functions of central

govemment,amongothers:foreignpoticy'defense'securiryjudiciary'monetary

and national fiscal, and lastly religion. Then Article 10 paragraph 4 states that of

the 6 (six) functions, the government may organize these functions itself or may

delegatethemtogovenrmentagenciesintheregioncrmayassignthemtothe

regional government. Furthermore, Article 10 paragraph 5 states that in reiation with

other government functions outside the six, the government can be self-organize

the functions, delegate some of the functions to the Governor as the government

representative or assign some of the functions to the regional government based on

the principle of government task assistance'

The provisions cf .trticle 10 paragraphs 3, 4 and 5 can be interpreted that for

ali governmental functions, the government may seif-organize the functions or may

delegate some of them to the governmental or governmental agency in the region

or may assign them to the regional government. These stipulation gives a blurry

division of governmental functions between each level of government' There is no

affirmation on government functions that can only be administered by the central

government alone, and the functions that can be delegated partly or assigned to the

5

I
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government representatives in the regions or to the regional governments.

The enactnnent of W 2312014 as the substinrte of UU 3212004 explicitly

changed the pattem of distribution of government function. Within rJU 2312014 it

is affirmed that, in esseilce, government functions are the elaboration or breakdown

of the power of government, where it is stated in Article 5 paragraph 2 that the

power of government is manifested in various government functions. Government

functions are outlined in Chapter IV which consists of five parts. Part One describes

the classification of governmental functions (Article 9), Part Two sets forth the

absolute governmental functions (Article l0), Part Three deflnes the concurrent

govenrment functions (Article 11 through Article 24), Part Four designates the

general government functions (Article 25) afi Part Five talks about Forum of

Ileads of Regional Government or Forkopimda (Article 26). The Elucidation ofIfU

2312014 states that the distribution of concurrent government functions between

the provinces and the regencies/municipalities is different in terms of the scale or

the scope for the same function. Although each province and regency/municipality

have their own non-hierarchical governmental functions, there will still be direct

relationship between central, provincial and regency or municipal government in the

implementation of their functions with reference to the nonn, standard, procedure

and criteria (NSPK) made by the central government.

This law is known for classifuing the general government function in acidition

to the absolute functions and the concurrent functions. l'he general go..,ernment

functions fall under the authority of the President as the head of government related

to the upholding of the ideology of Pancasila, the Constitrit:cn of the State of the

Republic of Indonesia (UUD 1945), Bhinneka Tunggul lka in order to ensure a

harmonious relationship based on tribe, religion, race and among $oups as the

pillars of nation and state and to facilitate democracy in Indonesia. The President, in

the implementation of general government functions in the regions, shall delegate

them to the governor as head of the provincial government and to the regent/mayor

as head of the regency/municipality administration.

It is evident that the division of government function in UU 2312014 compared
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with uu 3ztloo4shows a clearer view in uv 23l2ol4 on the rights and obligations

of each level of government, and a more elaborated description in the appendix of

W Z3lZOl4on the nature and the responsibility of the functions. IJTJ 23l20l4has

specified 11 subsector of government functions which are related to environmental

issues, among others: environmental planning; strategic environmental studies;

control of pollution and/or environmental damage; biodiversity; hazardous

and toxic materials (B3) and hazardous and toxic waste (Limbah B3); guidance

and supervision of environmental permits and environmental protection and

management permit Qterlindungan dan pengelolaan lingkungan hidup or PPLH);

recognition of the existence of customary law communities (masyarakat hukum

adat or MHA), local wisdom and MHA rights associated with PPLH; education,

haining, andenvironmental awareness forthe comm'dnity; environmental awards forthe

community; public whistleblowing on environmental and waste treatment issues'

Each subchapter of W 2312014 is detailed and further divided into groups

of govemment functions under the authority of the central, provincial and regency/

municipal govemments. The implementation of UU 23l2ol4 must be emphasized

on environmentally sound regional development as stipulated in Article 26?

paragraph 1 which states that the regional development plan shall be formulated in a

transparent, responsive, efficient, effective, acccuntable, participatory, measurable,

fair, and envirOnmentally sound manner. The term "environmentally sound" express

the intention to achieve a balanced and prosperous life without having to cause

perpetual environmental damage in optimizing the benefits of natural resources by

synchronizing human activity with the ability of natural resources that support the

society. Therefore it is clear that the emphasis of UU 2312014 compared to UU

3ZlZ}O4in terms of environment is to elaborate and clari$ which functions belong

to each level of government (central, province and regency/municipality).

The implementation of UU 23l2}l4 followed by the issuance of PP brings

forth the aspects of effectiveness and efficiency based on real conditions and needs

for each region as the priority for development. These regulations are expected to

cut down inefficiency and ineffectiveness especially related to human resources
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and financial resources within the organization of regional agencies. In terms of

environmental aspect, by referring to this government regulation, there is a huge

possibility of differences on the type of organization which has the authorities on

environment. Based on PP l8l2}l6,a provincial government agencies consist of the

regional secretariat, the secretariat of the DPRD, the inspectorate, and the sectoral

agencies. The regency/municipal agencies consist of the regional secretariat, the

secretariat ofthe DPRD, the inspectorate, the sectoral agencies and the district offices.

Based on PP l8l2}t6, it is possible that one province has a different regional

organization with different type of organization compared to another province due

to difference in population and expense budget. For example is the following: the

Regency Government of Malang based on the Regional Regulation of Ivialang

Regency no. 912016 on the Establishment and Composition of Regional Agency

(here in after referred to as Perda Kab.Malang912016) Article l0 letter j, has a

Type-A Environment Function. The regency government of Probolinggo based on

the Regional Regulation of Probolinggo Regency no. 6/ 2016 on the Establishment

and Composition of Regional Agency (here in after referred to as Perda Kab.

Probolingg o 612016), Article 4 letter d carries out a ty'pe A environmental govemance

function, while in Pati, on the Regional Regulation of Pati Regcncy no. 13/ 2016

on the Establishrnent and Composition of Regional Agency (here in aftsr referred

to as the Perda Kab. Pati 1312016), Article 3 letter d no. 9 established a type B

Environment Agency which organizes the governmental functions in environment

and forestry sector. Demak with its Regional Regulation of Demak Regency no'

51 2016 on the Establishment and Compositio.r of'Regional Agency (here in after

referred to as the Perda Kab. Demak 512016) article 2letler d no. 16 formed a type B

Environment Agency Type B, which handles the environment-related government

functions.

So based on UU 23l2Tl4 and PP 1812016 it is clear that the need for regional

agency in each region will not be uniform and shall adjust to the real conditions

of the working sector for each region to achieve effectiveness and efficiency in

performance of the regional agencies in all sectors, including environment.
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Integration and Coordination at the Ministry of Environment in the Region

In this section, the author will take historical approaches, more specifically

the regulation before the implementation of UU 3212009, namely Law no. 231

1997 on Environmental Management (here in after referred to as llu 23/1997),

by looking at the institutional situation before UU 3212009 is effective. The author

expects to provide a comprehensive picture of environmental institutions prior to

the enactment of UU 3212009.

Chapter IV o fUU 231 1997 sets on the authority of environmental management

as forrr,ulated in Article 8- 1 3 . The main rules for national environmental rnanagement

institutions are listed in Articles 9 and 1l of UU 23 1997 . The substance of Article

9 UUPLH reveals that the natiotal environmental management is conducted in an

integrated manner by the govemment agencies in accordance with each respective

duties and responsibilities and coordinated by the Minister.

TheArticle 9 of UU 23/1997likens the term "integrated" with "coordination",

while the legal norm of Article 9 of UU 2311997 contains the character of

contradictorylcontradictio in terminis. Integration requires a unification of

instihrticnal authority, while coordination refers to the cooperati're relationship

of sectoral exercise of authority. The environment management institution that

share the same base with the Agenda 2l shall promote integrated environmental

management (policy) approaches.e

The formulation ofArticle l1 of UU 2311997 repeats the same error ofArticle

9 which has aligned the term "integrated" with "coordinatiorr'' lvhich institutionally

is conducted by the Minister. According to Article I number 25 of UU 23l1997,the

Minister referred by Article 9 and 11 of UU 2311997 is: "... the Minister assigned to

manage the environment", which is the Minister of the Environment. The Ministry

of the Environment is designated as an institution to assist the Presideat who does

e Nicholas A. Robinson, ' Agenda 21 : Earth' s Action Plan' (Oceana Publications 1993)'[i]'

Dominik Thieme, ' European Community Extemal Relations in the Field of the Environmenl'

(200 l) l0 European Environmental Law Review.
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not lead a specific government department with the task of formulating policies and

coordinating the implementation of environmental management.

Referring to UU Z3llgg7,the institution of the Ministry of the Environment

is more coordinative than integrative and not operational. The coordination of the

Ministry of Environment is very general and requires cooperation with various

departments or non-departmental government agencies in relation to the creation of

national sectoral environmental policy. The administrative-organizational structure

of the non-departmental Ministrry of the Environment is an instinrtional barrier to

the exercise of such "authorities". As long as there is no institutional reotganization

of the Ministry of Environment to be an executive institution, the authority of the

Ministry of the Environment will not be effectively implemented' Therefore the

environmental management at the national level on a practical level will remain

under the authorify of sectoral departments and non-departmental government

'agencies. The exercise of duties and functions of the Ministry of Environment

in environmental management in the end can only take place as long as it does

not interfere with the authorities of sectoral institutions. Obviously, this situation

brings such obstacles and constraints of authority for the Ministry of Environment

in serving its function in environmental management'

Recognizing the weakness of the legal status of the institution of the

Ministry of Environment, the Environmental Impact Agency (Badan Pengendalian

Dampak Lingkungan or Bapedal) was established through Presidential Decree no'

lg6llggl on the Environmental Impact Agency (here in after referred to as Keppres

l9f/1g98). Bapedal is expected to serve as an effective non-departmental national

environmental management agencv, where the Ministry of Environment will also

serves as Head of BaPedal.

Bapedal,s authority in environmental management includes regulative activities,

namely the drafting of legislation (Decree of Head of Bapedal) as a legal instrument

for the implementation of environmental management policy up to the technical-

operational stage. The effectiveness of the implementation of Bapedal authority in

the effort of environmental management is constrained by the weak institutional
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status of Bapedal. The problem is whether the "authority" of Bapedal (before its

dissolution) in terms of Administrative Law is merely conducting its "tasks"?.

According to Presidential Decree no. 10312001 on Positions, Duties,

Functions, Authorities, Organizational Structures and Working Procedures of

Non-Departmental Government Institutions (here in after referred as Keppres no.

103/2001): Bapedal is a non-departmental government agency (established and

reporting to the President) which was created to support the duties of KLH. Bapedal

only has an administrative strucfure at the central level that does not reach the

regional level. There is no organizational relationship between Central Bapedal and

Regional Bapedal (either in Province and Regency/Ivlunicipality level)'

Today Bapedal has been aboiished. Based on Article 16 of the Presidential

Decree no.2l 2002 on Amendmeut to Presidential Decree no. 101/2001 on the

Position, Task, Function, Authority, Organizational Structure and Working

Procedures of State Ministers (here in after referred to as Presidential Decree

212OOZ), the authority of Bapedal as stipulated by the law have been transferred

to the Ministry of Environment. The integration of Bapedal into the organs of the

Ministry of Environment is in line with the concept of an integrated environmental

management system that requires a fully authorized institr-rtion in this sector.

This fusion is expected to improve the performance eflectiveness of the nationai

environmental management agency.

The enactment of UU 321?009 conveys significant changes to Ministry of

Environment as an institution, both at the central and regional levels, and the law

is expected to improve the institrrtional managerneiit system and environmental

institutional relations betwe:n the central and the regional governments.

Consideration of Law 3 2l20O9letter c states that the spirit ofre gional autonomy in the

administration of the Republic of Indonesia has brought changes in the relationship

and authority between the central and the regional governments, including in the

fleld of environmental protection and management, therefore one of the emphases

in UU 32l2}0g is on the relationship between environmental agencies at the central

and regional levels.

t
I
I

I
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Before the enaotment of W 3212009 (during the regime of UU 2311997),

the integration of national environmental management from the institutional and

policy aspects in Indonesia have not yet take place. Article 9 paragraph 3 of UU

Z3llgg7 stipulates that environmental management must be done in an integrated

manner with the spatial planning and protection of natural resources. This provision

is a step forward of an integrated concept that requires the assignment of a

Minister to coordinate the spatial planning and conservation of natural resources.

The implementation of Article 9 of UU 2311997 implies the need for a Ministry

of Environment with managing authorities in environment, spatial planning, and

conservation of natural resotuces.

Referring to (i) Presidcntial Regulation no. 9/2005 on Position, Duties,

Functions, Organizational Stnrctue and Working Procedures of State Ministnss of

the Republic of Indonesia (here in after referred to as Keppres 9/2005); (ii) Presidential

Regulation no. l0/2005 on Organizaticnal Units and Tasks of First Echelon Officers

of State Ministries of the Republic of Indonesia (here in after referred to as PP

10i2005); (iii) Regulation of the State Minister for the Environnnent no.1/2005 on

the Organization and Working Frocedures ot' State Ministries of the Republic of

Indonesia (here in after referred to as Permenl-H no. l/2005); and (iv) Letter of

Approval of Minister of State Apparatus Empowerment no. B/1236/IvI.PAN1712005

on the Organization and Working Procedures of the Ministry of Environment (here in

after referred to as SP MenPan Bll236lM.PAN/7/2005); technically the Ministry of

the Environment may establish Regional Deputies to carry out its duties. The creation

of the regional deputies requires the courage to make a rational change to improve

the institutional capacity of the Ministry of the Environment as i'rn rmplementation

of Chapter 37 Agenda 21 on capacity-building'

Through Regional Deputies, the exercise of authority of the national

environmental management institution which is in the hands of the Ministry of

Environment has applied the principle of coherence and effective ooordination

by establishing environmental policy and issuing administrative decisions (state

administrative decisions). The need for Regional Deputies which are in charge for
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environmental pollution control, spatial planning and natural resource conservation

is based on the consideration that The Ministry of Environmenis not conducivt e

enough in the implementation of the environmental management. The establishment

of Regional Deputies in the Ministry of Environment is expected to be the initial

"opening key" to rcalize an integrated environmental management. This juridical

distribution of the institutional authority of environmei-rtal management from various

deputies in the Ministry of Environment adheres to the conceptual environmental

management authority, which should be based on geographical-ecological,

technological and administrative considerations in proportion to the formation of

Regional Deputies in accordance with the concept of integrated approach.

Since the implementation oflJlJ 3212009 andunderthe government ofPresident

Joko Widodo n2014-2019, the Ministry of Forestry is merged with the Ministry of

Environment.to become the Ministry of Environment and Forestry. Institutionally

speaking, there is a significant change at the center as the two ministries are flrsed

by the President for the reasons of effectiveness and efficiency of performance. The

duties and authorities of the government and regional governments in UU 3212009

are set out in chapter IX on Duties andAuthorities of the Government and Regional

Government as detailed in Article 64. The fundamental difference between [fLI

2311997 and UU 3212009 is the strengthening effort in these law on the principles of

environmental protection and management based on a good governance because in

every process of formulation and application of instrument to prevent pollution and/

or environmental damage and that the handling and enforcement of laws requires

transparency, partic ipaii cn, accountabi lify and iairness.

rJlJ 3212009 provides the Minister a wide authority to irnplement all

government authorities in the field of environmental protection and marragement and

to coordinate with other agencies. This law also gives a wide authority to regional

governments in protecting and managing the environment in their respective regions

which was not regulated in UU 23/1997. Therefore, the agency assigned with a new

workload under this law must not only establish and coordinate the implementation

of the policy, but also requires an organization with a diverse portfolio in establishing,
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implementing and supervise environmental protection and management policies. In

addition, these institutions are also expectsd to have the scope of authority to oversee

natural resources for conservation purpqses. In order to ensure the execution ofthe

main duties and functions of these institutions, it is vital to have sufflcient funding

support from both state and regional budget for revenues and expenditures.

Institutionally, the regional deputies which was previously regulated by lIU

23llg97 have been dissolved by W 32l2OOg. W 32l2OO9 further clarifies the

division of tasks and authorities among levels of government in the environmental

fleld. Article 63 paragraph 1 describes the duties and authorities of the central

government in the protection and management of the environment, where as Article

63 paragraph 2 regulates the duties and auttrorities of the provincial government and

Article 63 paragraph 3 regulates the duties and authorities of the regency/municipal

government.

Article 63 of llU 2312009 provides an overview of the duties and authorities

of the central, provincial and regency/municipal govem-ments in the environmental

sector, horvever the article does not give comprehensive and detailed explanations

when linked and compared to the assignment of functions as stipulated in UU

Z3l2Ol4 and PP 18/2016. It seems that the Minister of Environmenr and Forestry

is aware of this situation and releases the Decree of the Minister of Environment

and Forestry no. SK.65lMenlhk/Setjen/Kum.1i812016 on the Result of Mapping

of Regional Government Affairs in the Environment and Forestry Sector on August

16,2016 (here in after referred to as the KepMenLHK SK.65lAv1enkhk/Setjen/

Kum.l/8i2016). This decree describes the scores and categories for each province

and regency/municipality related to environmental affairs of the goverrlment. This

decree is expected to be the basis for the lccal govemment in terms of determining the

classification of regional institutions, planning and budgeting in the administration,

formation and competence building of State Civil Apparatus in the region and

technical guidance of the task implementation.

The nature of this decree is simply a recommendation to the regional

government, since according to IIU ?3DO14 and PP 1812016, the authority of the
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establishment of regional apparatus exists on the regional government itself as each

region is considered to be more aware of the real needs in the field related to the

budget, human resources or programs in environmental sector. However, these still

must be coordinated to the Ministry of Environment and Forestry who bears the task

and the authority to make the national policies.

Conclusion

The enactment of UU 23l2}l4 and PP 1812016 provides significant changes

in environmental institutions in the region. Therefore, UU 3212009 must adjust to

IltJ 23l2Tl4 and PP 18/2016 referring to KepMenLi{K SK.651/Iv1enlhk/Setjer/

Kum.1/8/2016, or in other words that the regioiial govemment should follow

the recommendation from the Ministry of Environment artd Forestry related to

environmental institrrtions in the region so that the regional programs would be in

line with the program of the central government.
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